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ABSTRACT 

The presentation of a conception of limited rationality in constitutional adjudication 
through a dialogue between Jacques Derrida’s deconstructionism and Jürgen Habermas’s 
proceduralism, and its confrontation with the characteristics of the recent German and 
Brazilian constitutionalisms, both empirically and methodologically, define the main thesis of 
this research. Divided into three units and eight chapters, the investigation begins by stressing 
the empirical grounds where, in Germany and in Brazil, the erection of constitutional courts 
with an evident activist character occurred as a consequence of a movement toward 
democratization after an authoritarian period. Initially by focusing on three constitutional 
cases, two from the German Bundesverfassungsgericht (Crucifix case and Cannabis case) and 
one from the Brazilian Supremo Tribunal Federal (Ellwanger case), the research examines 
how constitutional courts deploy methods and criteria, especially balancing, as a means to 
solve cases with apparent collision of constitutional principles, and also to consolidate the 
idea of basic rights as objective principles embracing the totality of the legal order. The 
examination of the German Bundesverfassungsgericht, with its increasing influence on the 
resolution of present and future problems of society through decision-making, the 
transformations in dogmatics and the methodologies deployed in constitutional adjudication – 
primarily balancing as a seemingly rational mechanism for this purpose -, and the reaction of 
relevant part of German scholarship, showing thereby its concern with this 
Bundesverfassungsgericht’s way to politics through balancing, is also a central object of 
investigation. By the same token, this research makes the connection with the Brazilian 
constitutional culture, in order to reveal how the Brazilian recent constitutionalism and its 
Supremo Tribunal Federal have shifted to activism and also to constitutional methodologies, 
with direct influence of German constitutionalism, and how these characteristics have also 
raised significant apprehension about the possible encroachment on the principle of separation 
of powers. 

With the intention to critically review one of the most well-known and influential 
conceptions of rationality arising from this empirical background, one that targets at justifying 
rationally the main methodology that springs from this constitutional courts’ way to activism, 
the research provides a reflection on Robert Alexy’s defense of the rationality of balancing, 
and the consequent belief it could provide decision-making with correctness and legitimacy. 
Through the analysis of the main elements of his Special Case Thesis (Sonderfallthese) and 
Theory of Constitutional Rights (Theorie der Grundrechte), the research investigates two 
philosophical traditions, in order to disclose the metaphysics that is embedded in the core of 
Robert Alexy’s theory, as a reflex of a relevant interpretation of the 
Bundesverfassungsgericht’s activity, and, from this critical review, incite the debate on the 
conception of limited rationality. In this regard, it explores the intriguing philosophy of 
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Jacques Derrida – the différance, in particular - and applies it to the political and legal 
reasoning, as a premise to, in sequence, use it as a theoretical source to face the dogmatic 
problem of the rationality of balancing as Alexy justifies it. The other philosophical tradition 
regards to Jürgen Habermas’s proceduralism extended to legal reasoning and complemented 
anyhow by Klaus Günther’s and Ronald Dworkin’s approaches. With this vantage point, a 
possible alternative to balancing within the context of indeterminacy of law is brought to 
light, as well as introduced the intersubjectivity, which, with the différance, shapes the 
conception of limited rationality.  

Consistent with these premises, the conception of limited rationality is unfolded 
through the dialogue between différance and intersubjectivity, from where the boundaries of 
reason appear. In this respect, the reason is limited on account of the impossibility of entirely 
recollecting and gathering the complexities and tensions of history, and of the impossibility of 
thoroughly making justice to the other. These two impossibilities and boundaries of reason, 
nevertheless, lead to an irresolvable but productive tension that challenges legal reasoning to 
continuously question its own basis and to incite the quest for consistency in the system of 
rights and the quest for justice to the other. By demonstrating that this conception of limited 
rationality is not merely an abstract entity detached from the real and vivid problems of social 
life, through a critical reconstruction of German and Brazilian constitutional cultures and the 
application of its premises to constitutional cases, the research ends by sustaining that this 
limited rationality is a relevant comprehension for an adjudication that is committed to 
constitutional democracy.  

 
 
 
 
 
 
 
 
 
 
 

Key Words: Constitutionalism, Balancing, Principle of Proportionality, Legal Rationality, 
Deconstructionism, Proceduralism, German Constitutional Dogmatics, German Constitutional 
History, Brazilian Constitutional History, Alterity, Justice, Constitutional Adjudication, 
German Federal Constitutional Court, Brazilian Federal Supreme Court.  

 



ZUSAMMENFASSUNG 

 

Die Vorstellung eines Konzepts einer begrenzten Rationalität in der 
Verfassungsrechtsprechung mittels eines Dialoges zwischen Jacques Derridas Dekonstruktion 
und Jürgen Habermas’ Prozeduralismus und dessen – sowohl empirischer als methodischer –  
Konfrontation mit dem aktuellen deutschen und brasilianischen Verfassungsrecht definieren 
die Hauptthese dieser Arbeit. Die Dissertation ist in drei Abschnitte und acht Kapitel 
gegliedert und beginnt mit der Untersuchung der empirischen Gründe, weshalb es in 
Deutschland und Brasilien als Folge der Hinwendung zur Demokratisierung nach einer 
autoritäre Periode zur Errichtung von Verfassungsgerichten mit einer deutlich politischen und 
aktivistischen Rolle kam. Durch die Analyse von drei Verfassungsrechtsfällen, zwei vom 
deutschen Bundesverfassungsgericht (Kruzifix-Urteil und Cannabis-Urteil) und eines vom 
brasilianischen Supremo Tribunal Federal (Ellwanger-Urteil), ermittelt die Dissertation, wie 
Verfassungsgerichte Methoden und Kriterien – nämlich Abwägung – anwenden, um sowohl 
die komplexen Fälle zu lösen, die scheinbar mit Verfassungsprinzipien kollidieren, als auch 
die Idee von Verfassungsrechten als objektive Prinzipien für die gesamte Rechtsordnung zu 
festigen. Die Ermittlung des deutschen Verfassungsrechts und sein zunehmender Einfluss auf 
die Lösung der vorliegenden und künftigen Probleme der Gesellschaft durch 
Rechtssprechung, die Änderungen der Dogmatik und Methoden, die auf Verfassungsrecht 
angewendet werden – hauptsächlich Abwägung als ein rationaler Mechanismus zu diesem 
Zweck – und die Reaktion von relevanten Verfassungswissenschaftlern, die Bedenken gegen 
diesen Aktivismus des Bundesverfassungsgerichts sowie gegen die Anwendung der 
Abwägung erheben, sind sämtlich Thema dieser Dissertation. Außerdem stellt diese Arbeit 
einen Bezug zur brasilianischen Verfassungskultur her, um darzustellen, wie das 
brasilianische Verfassungsrecht und das Supremo Tribunal Federal zu Aktivismus und auch 
zu Methoden finden, die unmittelbare Einflüsse des deutschen Verfassungsrechts aufweisen 
und wie diese Aspekte ebenfalls zu großer Besorgnis über eine mögliche Beeinträchtigung 
des Gewaltentrennungsprinzips führen.  

Um vor diesem empirischen Hintergrund eine kritische Analyse einer der bekannteren 
und einflußreicheren Rationalitätsvorstellungen durchzuführen, deren Ziel es ist, eine 
rationale Rechtfertigung für die wichtigere Methode in dieser Bewegung von 
Verfassungsrechtsprechung zum Aktivismus zu finden, konzentriert sich die vorliegende 
Arbeit darauf, Kritik an Robert Alexys Verteidigung der Rationalität der Abwägung und dem 
Glauben, dass Abwägung Richtigkeit und Rechtmäßigkeit ermöglicht, zu üben. Durch die 
Erforschung der wichtigeren Elemente seiner Sonderfalltheorie und seiner Theorie der 
Grundrechte wird die Recherche zwei philosophische Traditionen diskutieren, um sowohl die 
Metaphysik herauszustellen, die in Robert Alexys Theorie zu finden ist, als auch die Debatte 
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zum Konzept einer begrenzten Rationalität anzuregen. Zu diesem Zweck wird die 
faszinierende Philosophie von Jacques Derrida – nämlich die Différance – vorgestellt, um 
diese dann auf das politische und juristische Denken anzuwenden, welches als eine 
theoretische Quelle für das dogmatische Problem der Rationalität der Abwägung, wie Alexy 
sie rechtfertigt, benutzt werden kann. Die andere philosophische Tradition bezieht sich auf 
Jürgen Habermas’ Prozeduralismus in der Rechtsprechung, die mit Klaus Günthers und 
Ronald Dworkins Theorien verbunden wird. Ausgehend von diesen Theorien wird eine 
mögliche Alternative für die Abwägung im Rahmen der Unbestimmtheit des Rechts 
ersichtlich sowie die Intersubjektivität eingeleitet, die zusammen mit der Différance das 
Konzept einer begrenzten Rationalität prägt.    

In Übereinstimmung mit diesen Voraussetzungen wird das Konzept einer begrenzten 
Rationalität durch einen Dialog zwischen Différance und Intersubjektivität entfaltet, von dem 
aus die Grenzen der Rationalität gezogen werden. In dieser Hinsicht wird Rationalität wegen 
der Unmöglichkeit, die historischen Komplexitäten und Spannungen komplett rückgängig zu 
machen und zu erfassen sowie der Unmöglichkeit, vollkommene Gerechtigkeit für andere zu 
schaffen, begrenzt. Diese zwei Unmöglichkeiten und Grenzen der Rationalität führen jedoch 
zu einer unauflöslichen und ergiebigen Spannung, die das juristische Denken herausfordert, 
sowohl die eigene Basis kontinuierlich zu hinterfragen, als auch die Frage nach der 
Konsistenz der Rechtsordnung und die Frage nach der Gerechtigkeit für andere zu stellen. Da 
dieses Konzept einer begrenzten Rationalität kein bloßes abstraktes Gebilde ist, das von den 
wirklichen gesellschaftlichen Problemen losgelöst existiert – was sowohl durch eine kritische 
Rekonstruktion der deutschen und brasilianischen Verfassungskulturen, als auch durch die 
Anwendung der Prämissen von diesem Konzept auf Verfassungsrechtsfälle gesehen werden 
kann – wird die Forschung durch die Verteidigung, dass diese begrenzte Rationalität relevant 
ist für das Verständnis einer Rechtsprechung, die auf Verfassungsdemokratie festgelegt ist, 
beendet.   

 
 
 

Schlagwörter: Verfassungsrecht, Abwägung, Verhältnismäßigkeitsgrundsatz, juristische 
Rationalität, Dekonstruktion, Prozeduralismus, deutsche Grundrechtsdogmatik, deutsche 
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Verfassungsgerichtsbarkeit, deutsches Bundesverfassungsgericht, brasilianisches Oberstes 
Bundesgericht. 

 

 



RESUMO 

 
A apresentação de uma concepção de racionalidade limitada na jurisdição 

constitucional, por intermédio de um diálogo entre o desconstrucionismo de Jacques Derrida e 
o proceduralismo de Jürgen Habermas, e sua confrontação com as características dos recentes 
constitucionalismos alemão e brasileiro, tanto empírica quanto metodologicamente, 
consubstanciam a principal tese desta pesquisa. Dividida em três unidades e oito capítulos, a 
investigação inicia-se enfatizando as bases empíricas em que, na Alemanha e no Brasil, 
emergiram cortes constitucionais com uma característica evidentemente política, como 
consequência de um movimento voltado para a democratização logo após um período de 
autoritarismo. Inicialmente pela ênfase em três casos constitucionais, dois originários do 
Bundesverfassungsgericht alemão (caso Crucifixo e caso Cannabis) e um do Supremo 
Tribunal Federal brasileiro (caso Ellwanger), a pesquisa examina como cortes constitucionais 
empregam métodos e critérios, especialmente o balanceamento, como meio para resolver 
casos complexos em que há uma aparente colisão de princípios constitucionais, como também 
para explorar a idéia de que direitos fundamentais são princípios objetivos englobando a 
totalidade da ordem jurídica. O exame do Bundesverfassungsgericht alemão, com sua 
crescente influência na resolução de problemas presentes e futuros da sociedade por meio de 
suas decisões, as transformações na dogmática e as metodologias empregadas na jurisdição 
constitucional – principalmente o avanço do balanceamento como um aparente mecanismo 
racional para esse propósito -, e a reação de relevante parcela da academia alemã, 
expressando, com isso, sua preocupação com o avanço do Bundesverfassungsgericht em 
direção à política e ao emprego do balanceamento, são também objeto de análise. Da mesma 
forma, essa pesquisa realiza a conexão com a cultura constitucional brasileira, no intuito de 
mostrar como o constitucionalismo brasileiro e o Supremo Tribunal Federal têm se 
direcionado para o ativismo e também para metodologias constitucionais, com direta 
influência do constitucionalismo alemão, e como essas características têm também levantado 
importantes preocupações no que atine à possível ofensa ao princípio da separação dos 
poderes. 

Com o intuito de criticar uma das mais bem conhecidas e influentes concepções de 
racionalidade que surgiram a partir dessas realidades constitucionais, uma cujo objetivo é 
justificar racionalmente a principal metodologia que aparece nesse movimento de cortes 
constitucionais para o ativismo, a pesquisa traz uma reflexão sobre a defesa da racionalidade 
do balanceamento de Robert Alexy e sua consequente crença de que ele poderia acarretar 
correção e legitimidade para a prática judicial. Por meio da análise dos principais elementos 
de sua Tese do Caso Especial (Sonderfallthese) e sua Teoria dos Direitos Fundamentais 
(Theorie der Grundrechte), a pesquisa entra em duas tradições filosóficas, a fim de tanto 
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desvendar as metafísicas que estão incutidas nas bases da teoria de Robert Alexy, como um 
reflexo de uma importante interpretação da atividade do Bundesverfassungsgericht, como 
também, a partir dessa análise critica, incitar o debate sobre a concepção de racionalidade 
limitada. Nesse aspecto, a tese explora a intrigante filosofia de Jacques Derrida – em 
particular, a diferença – e a aplica ao raciocino político e jurídico, como uma premissa para, 
em seguida, usá-la como base teórica para enfrentar o problema dogmático da racionalidade 
do balanceamento como Alexy a justifica. A outra tradição filosófica refere-se ao 
proceduralismo de Jürgen Habermas estendido ao raciocínio jurídico e complementado, de 
algum modo, pelas teorias de Klaus Günther e Ronald Dworkin. Com essa perspectiva 
teórica, uma possível alternativa para o balanceamento no contexto da indeterminação do 
direito é apresentada, assim como introduzida a intersubjetividade, que, juntamente com a 
diferença, conformam a concepção de racionalidade limitada. 

Com base nessas premissas, a concepção de racionalidade limitada é revelada por 
meio do dialogo entre diferença e intersubjetividade, a partir do qual os limites da razão 
aparecem. Nesse aspecto, a razão é limitada devido à impossibilidade de inteiramente captar e 
compreender as complexidades e tensões da história, e devido à impossibilidade de se realizar 
plenamente justiça ao outro. Essas duas impossibilidades e limites da razão, no entanto, 
provocam uma tensão irresolúvel, mas produtiva, que desafia o raciocínio jurídico a 
questionar continuamente suas próprias bases e avançar na procura por consistência no 
sistema jurídico e na busca pela justiça ao outro. Ao demonstrar que essa concepção de 
racionalidade limitada não é meramente uma entidade abstrata afastada dos problemas reais e 
intensos da vida social, seja por meio da reconstrução critica das culturas constitucionais 
alemã e brasileira, seja por meio da aplicação de suas premissas a casos constitucionais, a 
pesquisa finaliza-se defendendo que essa racionalidade limitada é uma relevante compreensão 
para uma prática judicial comprometida com a democracia constitucional. 

 
 
 
 
 

Palavras-Chave: Constitucionalismo, Balanceamento, Princípio da Proporcionalidade, 
Racionalidade Jurídica, Desconstrucionismo, Proceduralismo, Dogmática Constitucional 
Alemã, História Constitucional Alemã, História Constitucional Brasileira, Alteridade, Justiça, 
Jurisdição Constitucional, Corte Federal Constitucional Alemã, Supremo Tribunal Federal.    
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INTRODUCTION 

In the book Comunidade da Diferença, Miroslav Milovic suggested a dialogue 
between Jürgen Habermas’s intersubjectivity, in the idea of a self-reflexive community, and 
Jacques Derrida’s différance, as a sign of a “sensibility towards the different”1. Without 
achieving any final word2, though, this dialogue could point towards what he called a “self-
reflexive community of différance”3. These words, inherited from two complex and somehow 
untranslatable philosophical thinkings, came out as a motivation to this research. The proposal 
was how to think of this idea of a “self-reflexive community of différance” in a particular 
relevant theme from which constitutional democracies have been challenged in their very 
basis. On the other hand, Bernhard Schlink, in his text German Constitutional Culture in 
Transition, after having criticized German constitutional scholarship and its worship of the 
German Federal Constitutional Court (Bundesverfassungsgericht), put forward the need to 
establish a “significant critical potential”4, one that could offer a critical investigation of the 
transformations in the interpretation and application of basic rights in German reality.  

There were, therefore, two central ideas that flourished from these two suggestions: a 
theoretical and philosophical approach founded on this perspective of a “self-reflexive 
community of différance”, and the direct concern with the transformations German dogmatics 
has suffered. An investigation of the German historical context of an emerging constitutional 
court with a movement towards activism, one that, more and more, turned into a “forum for 
the treatment of social and political problems”5, and the consequent attempt to provide a 
rationalization of the way constitutional courts decide, made, finally, the link between the 
philosophical and the dogmatic suggestions. The historical background of German 
constitutional culture, the dualism between law and politics in the realm of the 
Bundesverfassungsgericht, the attempt to rationalize decision-making with these 
characteristics through the accent on balancing, as if it were “not an alternative to 
argumentation but an indispensable form of rational practical discourse”6, all seemed very 
interesting and relevant themes for this research, and, mostly, made possible the connection 
between the philosophical suggestion and the dogmatic problem. Indeed, by examining the 
empirical context of German constitutionalism and the scholarship’s recent developments, it 
was possible to verify that one relevant discussion that should be carried out, within the 
characteristics of a constitutional court directing itself to assuming as its domain of authority 
the resolution of the present and future problems of German society, in a typical political 

                                                
1 Miroslav Milovic, Comunidade da Diferença (Ijuí, RS; Rio de Janeiro: Unijuí; Relume Dumará, 2004), 131.  
2 Ibid., 132.  
3 Ibid., 132, translation mine.  
4 Bernhard Schlink, "German Constitutional Culture in Transition," Cardozo Law Review 14 (1993): 735.  
5 Ibid., 729.  
6 Robert Alexy, “Constitutional Rights, Balancing, and Rationality,” Ratio Juris 16, no. 2 (June 2003): 131. 
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fashion, was the question of the rationality of decision-making. After all, by studying the 
question of rationality, in this dualism between law and politics in constitutional adjudication, 
the debates on rightness and legitimacy of constitutional decisions appear, showing thereby 
the real challenge of this movement for the comprehension of the principle of separation of 
powers, the quest for keeping consistent the system of rights, and, lastly, the concern with 
alterity, all of them premises of a constitutional court committed to constitutional democracy.  

Yet, these suggestions became even more interesting and challenging when we 
extended the analysis to other constitutional culture, in a comparative study in which many 
associations, empirically and methodologically, could be established. The exam of Brazilian 
constitutionalism and the recent developments of the Brazilian Federal Supreme Court 
(Supremo Tribunal Federal) allowed concluding that possible interconnections exist between 
Germany and Brazil, and chiefly, in the way the Supremo Tribunal Federal decides cases, 
both in the comprehension of basic rights, as if they were objective principles of a total legal 
order7, and in the methodologies deployed to account for this political character it gradually 
assumed. In this respect, the question of the rationality of balancing, as well as its 
reverberations through the themes of rightness and legitimacy of decision-making, also raises 
significant issues for critical investigation. And, especially, when the Chief Justice of this 
court said that “the constitutional court exists to take the most rational decisions”8, it seemed 
that the question of rationality in decision-making, and especially the rationality in the middle 
of the increasing deployment of balancing as a justificatory methodology for this new 
Brazilian constitutionalism, was not only an important matter for this research, but also a 
necessary and actual discussion.  

With these premises in mind, the research could then establish its main problems: 1st)  
how was it possible that from German and Brazilian historical backgrounds constitutional 
courts emerged with an evident propensity for activism, assuming thereby, as their role, the 
discussion of the present and future problems of society in a way that challenges the principle 
of separation of powers?; 2nd) how could a concept of rationality that aims at justifying 
methodologically this new constitutionalism, one that has a more political characteristic than 
indeed the concern with keeping consistent the system of rights, stem from these 
constitutional realities?; 3rd) how are both German and Brazilian constitutional cultures 
connected empirically and methodologically in the activity of decision-making? In sequence, 
this empirical analysis should lead to the debate on rationality itself, and how conceptions of 
rationality relate to the practice of those constitutional cultures, stressing thereby the possible 
outcomes for constitutional democracy. For this purpose, some problems appeared: 1st) which 

                                                
7 See Schlink, “German Constitutional Culture in Transition,” 711-736.  
8 Gilmar Mendes, interview by Izabela Torres, "Entrevista - Gilmar Mendes," Correio Braziliense, Brasília (August 17, 
2008), translation mine.  
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is the prevailing conception of rationality that is behind this movement towards activism in 
German and Brazilian constitutional courts?; 2nd) how does this conception of rationality deal 
with the tensions and complexities of constitutional adjudication, and how can it grasp the 
dualism that exists between constitutionalism and democracy, or between law and justice?; 
3rd) is this conception of rationality adequate for the dilemmas of constitutional adjudication 
stemming from a context of postconventional societies where the indeterminacy of law 
reigns? Finally, this research should establish a possible reconstruction of the idea of 
rationality, and apply it directly to the constitutional cultures that were previously 
investigated. The problems in this matter were: 1st) how could we see another rationality in 
the practice of decision-making?; 2nd) how could this other rationality connect somehow with 
the idea of “self-reflexive community of différance”9, and then reveal its adequacy for the 
dilemmas of constitutional democracy and for constitutional adjudication; and 3rd) how could 
this rationality be immediately grasped in the effective practice of decision-making, and 
applied to the constitutional realities of Germany and Brazil? The central ideas of the research 
were therefore established. 

We could then establish three central hypotheses: 1st) the constitutional courts’ way to 
activism, in Germany and Brazil, relates to the particular circumstances of a need to establish 
a strong institution that should exercise the role of protecting the constitutional democracy 
and the social values after a period of authoritarianism, when the government and the 
parliament were discredited, and the population was in need of receiving goods and benefits 
also through decision-making; 2nd) the consequent development of the idea of basic rights as 
objective principles of a total legal order, with an optimization nature10, and the progressive 
deployment of balancing, now seemingly rationalized in the framework of the principle of 
proportionality, shape a conception of rationality that seems inadequate for the dilemmas of 
constitutional democracy; 3rd) from the dialogue between différance and intersubjectivity, in 
the idea of a “self-reflexive community of différance”, it is possible to delineate a conception 
of rationality that, by acknowledging the boundaries of constitutional adjudication, is more 
adequate for constitutional democracy, because it has an explicit concern with keeping 
consistent the system of rights and is rooted in the quest for alterity, as the sign of justice. The 
central thesis, accordingly, relates to this disclosure of this conception of rationality (a limited 
rationality), which originates from the empirical investigation of German and Brazilian 
reality, passes through the perception of the troublesome consequences of the prevailing 
conception of rationality embedded in the practices of their respective constitutional courts, 
and ends in the dialogue between différance and intersubjectivity, as robust premises to 

                                                
9 Milovic, Comunidade da Diferença, 132, translation mine.  
10 See Schlink, "German Constitutional Culture in Transition," 711-736.  
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account for a reconstruction of the rationality that should orient constitutional adjudication in 
the domain of indeterminacy of law.  

Hence, this research will be carried out in three units. The first unit is concerned with 
the empirical problems related with German and Brazilian constitutionalisms; the second unit 
refers to the debate on the rationality of decision-making itself, and particularly the rationality 
of balancing, using, for this purpose, the prevailing opinion that justifies this new 
constitutionalism; and the third unit has a reconstructive character through the accent on a 
conception of rationality that seems more adequate, within the contexts of indeterminacy of 
law, than the one critically examined in the second unit. With this itinerary, it seems possible 
to materialize Schlink’s message of a “critical potential”11, and, likewise, connect this critical 
potential to Milovic’s suggestion of a “self-reflexive community of différance”12. 

In the first unit, accordingly, this research will be carried out in three chapters, all of 
them focusing on the empirical reality of German or Brazilian constitutionalisms, as well as 
on some constitutional cases arising from these realities. The first chapter will introduce three 
constitutional cases, two from Germany (the Crucifix case13 and the Cannabis case14) and one 
from Brazil (the Ellwanger case15), which will serve as a first contact with the characteristics 
of this new constitutionalism, and, more particularly, with the deployment of balancing as a 
methodological instrument that could best operationalize the discourse of this new 
constitutional culture. But if the first chapter is centered on case analysis, the second and the 
third ones connect those cases to history. The second chapter will have as its main purpose the 
investigation of German historical context that led to the erection of a constitutional court 
with a strong activism and the dilemmas arising from this movement. By the same token, it 
will examine the scholarship attempt to systematize the main instrument stemming from this 
constitutionalism, in which balancing appears as a fundamental element: the principle of 
proportionality. However, since balancing is not necessarily deployed within the framework 
German scholarship sets up for the principle of proportionality, the discussion of this 
principle will only appear to show how, contemporarily, balancing seemed to acquire, 
according to the prevailing German scholarship opinion16, a rational character insofar as it is 
inserted into the structural framework of the principle of proportionality. This chapter will 
also discuss other constitutional cases – albeit more briefly than in the first chapter – and 
introduce some German constitutional scholarship reactions to this 
Bundesverfassungsgericht’s movement towards activism, and specifically to the deployment 
of balancing. Finally, the third chapter will extend the analysis to Brazilian constitutional 

                                                
11 Ibid., 735.  
12 Milovic, Comunidade da Diferença, 132, translation mine.  
13 BVerfGE 93, 1 - Kruzifix 
14 BVerfGE 90, 145 - Cannabis. 
15 STF - HC 82.424-2/RS. 
16 The most well-known representative of this opinion, as we will stress in this research, is Robert Alexy.  
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culture, unveiling thereby the strong influence of German constitutionalism in the recent 
Brazilian constitutional life and in the way the Supremo Tribunal Federal decides cases. By 
the same token, the discussion will study some cases that expose this movement, and show 
the possible problems originating from this political character of the Brazilian Supreme Court. 

  The second unit, in turn, will investigate the defense of the rationality of balancing, 
as an attempt to justify the way the Bundesverfassungsgericht decides cases according to the 
premise that basic rights are objective principles of a total legal order17 with an optimization 
nature. Briefly, it will reflexively gather the characteristics of German and also, in a sense, 
Brazilian constitutionalisms examined in the first unit through the eyes of a relevant 
interpretation and justification of this movement, one that aims at providing a rational 
comprehension of the manner the Bundesverfassungsgericht decides cases. In this respect, it 
will start, in the fourth chapter, by examining one of the most well-known and influential 
interpretations of this German constitutional culture in transition to activism and casuism. 
Robert Alexy’s Special Case Thesis (Sonderfallthese) and his Theory of Constitutional Rights 
(Theorie der Grundrechte) will be taken as the central source to grasp how constitutional 
scholarship has attempted to bring forward a methodology that could justify, through 
formulas and criteria, a rational response to the main complexities and difficulties stemming 
from this Bundesverfassungsgericht’s way to activism, premises that could be extended to the 
Brazilian Supremo Tribunal Federal. The examination of the main premises of his thinking 
will raise the central doubts about the belief in the rationality of balancing that he, by directly 
drawing attention to Bundesverfassungsgericht’s decisions, so strongly defends. It will also 
instigate the discussion about the boundaries of reason that might not be thoroughly verified 
in Alexy’s premises. The fifth and the sixth chapters will, therefore, confront Alexy’s 
premises with other viewpoints as a means to reveal that another conception of rationality 
within the realm of indeterminacy of law in constitutional democracies might be necessary. In 
fact, by disclosing the metaphysics that may exist behind the conception of rationality Alexy 
carries, as a direct reflex of a scholarship that interprets and justifies the 
Bundesverfassungsgericht’s activity as a rational one, it will be possible to outline another 
rationality, one that acknowledges the boundaries constitutional democracy brings to 
constitutional adjudication.  

The fifth chapter will introduce the intriguing and fascinating philosophy of Jacques 
Derrida, which will present a robust approach that can be applied to the dogmatic problem at 
issue. From Derrida’s deconstructionism and his perception that reason refers to the “reasoned 
and considered wager of a transaction between these two apparently irreconcilable exigencies 
of reason, between calculation and the incalculable”18, a crucial message will appear as a 

                                                
17 See Schlink, "German Constitutional Culture in Transition," 711-736.  
18 Jacques Derrida, Rogues: Two Essays on Reason (Stanford, CA: Stanford University Press, 2005), 151.  
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response to the defense of the rationality of balancing as Alexy justifies and sustains it. With 
the purpose of disclosing and undercutting metaphysics, Derrida’s philosophy will open up a 
new perspective that will show the logocentrisms – or the metaphysics – that is embedded in 
Alexy’s premises, which reflects on some practices from the German and the Brazilian 
constitutional courts. After the introduction of the main concepts of his philosophy, as well as 
its extension to constitutional democracy and to legal reasoning, we will explore how 
Derrida’s deconstructionism can show that the claim to rationality, correctness and legitimacy 
that is in the core of Alexy’s theory could, in fact, be a logos of rationality, correctness and 
legitimacy, and which are the troublesome outcomes of this conclusion when we face the 
dilemmas of constitutional democracy, especially the commitment that constitutional courts 
should have to the principle of separation of powers and the institutional procedures they are 
part of. This is also where différance will unveil itself as a necessary message for the 
comprehension of the double bind of constitutionalism and democracy, and of law and justice. 

The sixth chapter will continue stressing this purpose of disclosing and undercutting 
metaphysics, but it will work with the dogmatic problem through the eyes of theories that 
inherit some relevant Kantian influences, now remodeled discursively. More than the fifth 
chapter, now the purpose will be to investigate theories that directly examine the problem of 
legal adjudication in the realm of indeterminacy of law, particularly Klaus Günther’s 
differentiation between discourses of justification and discourses of application, Ronald 
Dworkin’s integrity, and, more emphatically, Jürgen Habermas’s proceduralism. Even though 
their thinkings, when connected with the analysis carried out in the fifth chapter through 
Derrida’s deconstructionism, raise relevant insurmountable divergences, they also 
complement one another: while they enter more directly into the institutional realm of legal 
adjudication and the problems originated thereof, they also provide powerful premises to 
expose how the idea of balancing, as Alexy rationally justifies it as a reflex of his 
interpretation of the Bundesverfassungsgericht’s activities, is metaphysical and can lead to 
problematic consequences in constitutional democracy. Besides, they will provide a robust 
response to legal adjudication within the context of indeterminacy of law, which does not 
result in balancing. With a distinct view, in the tension between facts and norms, they will 
project the question of intersubjectivity, which will then shape, together with Derrida’s 
différance, the conception of limited rationality. 

The third unit has, for this reason, a reconstructive endeavor. It will gather the debates 
that were taken in the second and first unit and, from that, unfold the conception of limited 
rationality, one that targets expressing, in the practice of decision-making, the idea of a “self-
reflexive community of différance”. Now the dialogue between intersubjectivity and 
différance will appear as a more adequate response to the challenges of constitutional 
adjudication when confronted with the characteristics of a pluralistic society where the 
indeterminacy of law reigns. While the second unit, for this reason, deconstructed the main 
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premises of the prevailing conception of rationality emerging from this reality of 
constitutional courts’ way to activism, the third unit intends to project that another rationality 
is possible. By acknowledging its boundaries, reason releases itself from the beliefs in 
abstract formulas and criteria as the condition of its expression, and concentrates rather on the 
boundaries of history and the boundaries of justice. This is where the connection between 
intersubjectivity and différance will unfold its potentiality for the exercise of critique, the 
“critical potential” of the way constitutional courts should act, by revealing its direct 
application to those realities examined in the first unit.  

In this regard, the seventh chapter will focus on providing this disclosure of the 
conception of limited rationality by exposing, in the dialogue between intersubjectivity and 
différance, that reason has its boundaries in its incapacity to thoroughly recollect and gather 
the complexities of the reality and in its incapacity to fully realize justice, which launches an 
incessant and interminable activity towards the other as a commitment to constitutional 
democracy. Finally, the eighth and last chapter will expose how this conception of limited 
rationality, previously theoretically discussed in the context of constitutional democracy, can 
be deployed in the practice of legal adjudication. For this intent, after having extended the 
conclusions of the last chapter to legal reasoning, thereby assuming the premises of the 
proceduralist response to the indeterminacy of law, but now radicalized by the accent on 
différance, it will recall the developments of the first unit. This will be done both through a 
reconstruction of the German and Brazilian recent constitutional history, showing how their 
constitutional courts might be forgetting the boundaries of reason when deciding cases, and 
by reexamining those three cases of the first chapter, to reveal that, when the judge 
acknowledges the boundaries of reason, the outcome will be strongly concerned with the 
consistency of the system of rights and with the quest for the other.  

The final thesis of this research is that rationality in adjudication in constitutional 
democracies, more than the result of suitable techniques methodologically systematizing 
arguments through some abstract criteria and formulas, should be the result of a judge’s 
posture, one that knows that it is by assuming boundaries of reason that decision-making 
grasps the fundamental tensions of constitutional democracies, developing then a practice 
presupposing that there is no justice, when adjudication releases itself from the constraints 
institutional history brings forth, and, on the other side, there is no justice, if this history 
detaches itself from the concern with the alterity. Accordingly, the final thesis, while aiming 
to reveal a “critical potential” towards the effective activities of constitutional courts, showing 
how metaphysical their discourses might be, also sees, as a non-resolvable potentiality, the 
dialogue between intersubjectivity and différance, where the “self-reflexive community of 
différance” may unveil itself. 
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CHAPTER I 
AN APPROACH TO DECISION-MAKING 

1.1.  Introduction 

When the theme of rationality of balancing comes into sight, a first necessary intuition 
is to grasp how the practice of decision-making balances different arguments in a concrete 
case, and how it intends to provide, with this mechanism, a rational solution that best fits the 
controversial reality the judge faces. Through the examination of the way adjudication deals 
with these arguments, it is possible to envisage the practical dilemmas this activity involves, 
while concomitantly revealing the starting point of a complex debate that will end in the 
question of which rationality should exist in the practice of decision-making. Consistent with 
this premise, this chapter aims at introducing, by means of case study, some practical 
dilemmas visualized in the reality of adjudication that will serve as empirical examples for the 
theoretical debate that will be subject of consideration in the second and third units. It, 
accordingly, targets presenting an instigation of the initial discussion about the empirical 
reality of balancing in constitutional cases, normally discussed within the context of the 
principle of proportionality, whose characteristics will be, in the next two chapters, reinforced 
by means of a study of the German Bundesverfassungsgericht’s (BVG) and Brazilian 
Supremo Tribunal Federal’s (STF) way to a more activist posture towards the different 
themes of social life, and then theoretically challenged in the own structure of its seemingly 
rational apprehension in the second unit.  

The purpose now is to examine the way constitutional courts sustain their arguments 
in some complex cases. From different words and criteria used in decision-making, many 
nuances of the debate on rationality in the realm of constitutional adjudication gain form. In 
this respect, we will analytically explore three cases: two from the BVG – the Crucifix case 
(BVerfGE 93, 1) and the Cannabis case (BVerfGE 90, 145), and one from the STF – the 
Ellwanger case (HC 82.424/RS). In the following chapters, when we will study the reality of 
the German BVG and the Brazilian STF, other important cases, although less analytically 
discussed, will also be subject of consideration, complementing thereby the empirical 
reference for the discussion carried in the second and third units.  

This chapter targets the core of some problematic issues of decision-making, as a 
practical introduction to deeper debate on rationality, its connection with constitutional 
democracy and with the complex question of justice. It has, at any rate, more the purpose of 
describing the cases than, indeed, presenting a critical investigation of their content, which 
will be more directly faced in the third unit1, after we will have unfolded a conception of 

                                                
1 See the eighth chapter.  



2  

limited rationality. It is, therefore, the link with reality, which is, in this research, as crucial as 
the obvious sentence that we cannot examine methods only abstractly.  If this chapter 
launches the complexity of this discussion, this is, however, only the tip of the iceberg. It is, 
at any rate, a fundamental aspect to understand the role constitution assumes and how 
institutions have to work presupposing its authoritative character, not only as a theoretical 
assumption, but mostly by reinforcing it in their practices. 

1.2. The Crucifix Case2 

“Even a state which broadly guarantees the freedom of faith and, therefore, commits 
itself to religion and ideological neutrality cannot ignore the opinions and the rooted historical 
and cultured transmitted axiological convictions, on which the social cohesion is based and on 
which the accomplishment of its own tasks also depends”3. These BVG’s words, stated in an 
important decision in 1995, denote the struggle in the interpretation of the conflict between 
freedom of faith and the predominant values in Bavaria, a known catholic state in Germany. 
The famous Crucifix case went public with a line of reasoning that indicates how complicated 
it is to sustain an argument which goes against a prevalent local tradition. The case, originated 
by a constitutional complaint (Verfassungsbeschwerde)4 against the §13 (I) 3 of the School 
Law for Fundamental School in Bavaria (Schulordnung für die Volksschulen in Bayern - 
VSO), is still the subject of ample discussion, especially because it raises relevant questions 
about the relationship between democracy, constitutionalism and the principle of equality in a 
complex and plural society.  

The case is self-evident. It is concerned with religion and tradition on the one hand, 
and freedom of faith on the other. The German Basic Law (Grundgesetz), in its article 4 (I), 
establishes that “freedom of faith and of conscience, and freedom of creed religious or 
ideological, are inviolable”. Its article 7 in turn defines that “the entire education system is 
under the supervision of the state” and “the persons entitled to bring up a child have the right 
to decide whether they shall receive religious instruction”. Afterwards, nonetheless, which 
demonstrates that there are still some vestiges of religious incursion into the German secular 
democratic constitutionalism, it establishes that “religious instruction forms part of the 
ordinary curriculum in state and municipal schools, excepting secular schools. Without 

                                                
2 BVerfGE 93, 1 - Kruzifix The University of Texas at Austil, "Institute for Transnational Law." 
3 BVerfGE 93, 1 - Kruzifix. Translation: Institute for Transnational Law. The University of Texas at Austin. 
http://www.utexas.edu/law/academics/centers/transnational/work_new/german/case.php?id=615 (accessed July 19, 2009).  
4 According to article 93, 4a of the German Basic Law, the Verfassungsbeschwerde is a constitutional complaint “which may 
be filed by any person alleging that one of his basic rights or one of his rights under paragraph (4) of Article 20 or under 
Article 33, 38, 101, 103, or 104 has been infringed by public authority”. It is the main instrument of judicial review in 
Germany. For a detailed analysis of its characteristics, see Bodo Pieroth and Bernhard Schlink, Grundrechte: Staatsrecht II 
(Heidelberg: C. F. Müller, 2006), 289-304; Christian Hillgruber and Christophh Goos, Verfassungsprozesrecht (Heidelberg: 
C. F. Müller, 2004); Bodo Pieroth, Verfassungsbeschwerde: Einführung, Verfahren, Grundrechte (Münster: ZAP Verlag, 
2008). 
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prejudice to the state’s right of supervision, religious instruction is given in accordance with 
the tenets of the religious communities. No teacher may be obliged against his will to give 
religious instructions”. Based on this norm, the School Law for Fundamental School in 
Bavaria (VSO) determined in its §13 (I) 3 that “the school shall support those having parental 
power in the religious upbringing of children. School prayer, school services and school 
worship are possibilities for such support. In every classroom a cross shall be affixed. 
Teachers and pupils are obliged to respect the religious feelings of all” 5. 

The conflict was imminent. Indeed, parents, after having attempted unsuccessfully to 
revert the fact the school hanged a crucifix in their children’s classroom6, raised a claim to the 
Bavarian Administrative Court questioning the constitutionality of this rule. Preliminarily, the 
Administrative Court rejected the claim and sustained that crucifixes in classrooms did not 
violate parents’ upbringing right concerning their children nor offended the children’s 
fundamental rights. Besides, it remarked that the crucifix was only a way to assist parents 
with the religious education of their children. According to the BVG’s report, these were the 
main arguments: 

The administrative court refused the urgent request. The affixation of crosses in 
schoolrooms infringed neither the parents' rights regarding upbringing nor the 
children's fundamental rights. § 13(1), third sentence, VSO did not provide that the 
cross be used as a means of education and made into an object of the overall school 
teaching. It served merely for constitutionally unobjectionable support to parents in 
the religious upbringing of their children. The constitutionally admissible bounds of 
religious or philosophical references in schooling were not overstepped. The 
principle of non-identification could not claim the same respect in schooling - by 
contrast with the purely secular sphere - because in the educational sphere religious 
and philosophical conceptions had always been of importance. The tension between 
positive and negative religious freedom had to be resolved having regard to the 
precept of tolerance in accordance with the principle of concordance. That meant the 

                                                
5 BVerfGE 93, 1 - Kruzifix. Translation: Institute for Transnational Law.  
6 This is the description of the conflict in accordance with BVG’s report: 
       “Complainants 3) - 5) are the school-age minor children of complainants 1) and 2). The latter are followers of the 
anthroposophical philosophy of life as taught by Rudolf Steiner, and bring up their children accordingly. Since their eldest 
daughter, complainant 3), went to school they have been objecting to the fact that in the schoolrooms attended by their 
children first of all crucifixes and later in part crosses without a body have been affixed. They assert that through this symbol, 
in particular through the portrayal of a "dying male body", their children are being influenced in a Christian direction; which 
runs counter to their educational notions, in particular their philosophy of life. 
      When complainant 3) entered school in late summer 1986, in her classroom there was a crucifix with a total height of 80 
cm and a 60 cm high representation of the body affixed, directly in the field of view of the blackboard. Complainants 1) and 
2) asked for removal of this crucifix and declined to send complainant 3) to school as long as she was exposed to that sight. 
The conflict was initially settled by exchanging the crucifix for a smaller cross without body, affixed over the door. The 
disputes between complainants 1) and 2) and the school administration however flared up again when their other children 
went to school and when complainant 3) changed class and finally school, because crucifixes were again affixed in the 
schoolrooms. By not sending their children to school, sometimes for fairly long periods, complainants 1) and 2) repeatedly 
secured the compromise solution again (small cross with no body, at the side above the door) for the classrooms, but not for 
the other schoolrooms. The school administration, moreover, gave complainants 1) and 2) no assurance that the compromise 
would be kept to at every change of class. 
       For a time the three children attended a Waldorf school; however, for lack of the necessary funds, this remained only a 
transitory attempt to resolve the conflict. 
       In February 1991 complainants 1) and 2) brought an action against the Free State of Bavaria before the administrative 
court, in their own behalf and that of their children, with the aim of having the crosses removed from all rooms frequented or 
yet to be frequented in public schools by their children in connection with attending school. At the same time they applied for 
the issuing of a temporary order pending conclusion of the action for removal of crucifixes”. BVerfGE 93, 1 - Kruzifix. 
Translation: Institute for Transnational Law.  
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complainants could not demand absolute primacy for their negative confessional 
freedom over the positive confessional freedom of those pupils who were brought 
up in a religious confession and wished to manifest that. Instead, tolerance and 
respect were to be expected of the complainants for the religious convictions of 
others when encountering their exercise of religion at school 7. 

The Bavarian Higher Administrative Court also rejected the appeal against this 
decision, founded on two main principles: there were no irreparable disadvantages arising for 
the complaints from waiting, especially when the school somehow demonstrated “a 
willingness to compromise”, and, also, “the sight of a cross or crucifix was a comparatively 
slight burden; the children would be confronted with this depiction elsewhere too”8.  

This was the background to open the discussion about the constitutionality of the VSO 
§13 (I) 3, which took place by means of a constitutional complaint against both decisions. 
Based mainly on article 4 (I) of the German Basic Law, the BVG stated that both decisions 
offended the complainants’ basic rights, and, as a consequence, the §13 (I) 3 VSO was null 
and void. Nevertheless, some of the BVG’s Justices somehow assumed, with new contours, 
the lower courts’ arguments. Indeed, they were seemingly so plausible, that three Justices 
(among the eight that participated in the decision) did not consider the existence, in this case, 
of any offense to constitutional norms. For them, “this is not a problem of the relation 
between majority and minority, but one of how in the area of state compulsory schools the 
positive and negative religious freedom of pupils and their parents can in general be brought 
into harmony9”. By following similar fundaments, those Justices stated: “the right of religious 
freedom is not a right to prevent religion. The necessary adjustment between the two 
manifestations of religious freedom must be brought about through tolerance10”. The so-
desired harmony between the positive and negative dimensions of religion freedom would be 
reached, in accordance with this perspective, through the affected complainants’ tolerance. 

For the prevailing opinion, “the equipping of schoolrooms with crosses and crucifixes 
is said to infringe the state's duty of religious and philosophical neutrality”11. Founded on 
article 4 (I) of the German Basic Law, the BVG clarified the need for minorities’ protection, 
and thus stressed the equality principle. Its words, “The decisions challenged, by deducing 
from article 4 of the Basic Law a claim of the majority against the minority whereby the 
minority had to tolerate and respect pro-majority official acts and religious tokens in state 
premises as positive exercise of religion by the majority, converted the protection of article 4 
Basic Law into its opposite”12, are a strong example of this comprehension of the role 
fundamental rights play in a democracy. Naturally, this was not a denial of the relevance of 

                                                
7 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law. 
8 BVerfGE 93, 1 - Kruzifix. Translation: Institute for Transnational Law.  
9 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
10 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law.  
11 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law. 
12 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law. 
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some communitarian traditions. By attempting to provide a methodological criterion to gather 
this cultural heritage in legal argumentation, the BVG understood neutrality through the 
application of the principle of practical concordance (praktische Konkordanz)13, thereby 
assuming that traditions and cultural heritage are essential for social cohesion: “the Land 
legislature is not utterly barred from introducing Christian references in designing the public 
elementary schools, even if those with parental power who cannot avoid these schools in their 
children's education may not desire any religious upbringing”14. By balancing this cultural 
legacy with the principle of neutrality, the court sustained that the introduction of these 
Christian references must be made in a reasonable way, or, as the court defined, “there is a 
requirement, however, that this be associated with only the indispensable minimum of 
elements of compulsion”15, which meant, in the case, “the school cannot treat its task in the 
religious and philosophical area in missionary fashion, nor claim any binding validity for 
contents of Christian beliefs”16. From this perspective, “the affixing of crosses in classrooms 
goes beyond the boundary thereby drawn to the religious and philosophical orientation of 
schools17”. The factual aspects of the case went beyond the limits imposed by the principle of 
practical concordance. 

For the dissenting opinion in turn article 135 of the Bavarian State Constitution 
enforced the teaching of Christian values, whose text says “the public elementary schools 
shall be joint schools for all children of elementary-school age. In them pupils shall be taught 
and brought up in accordance with the principles of the Christian confessions18”. Thus, the 
teaching of Christian values was a principle to be followed, concerning the traditional western 
heritage, whose content was broader than its religious reference: “the affirmation of 
Christianity relates not to the content of belief but to recognition of the decisive cultural and 
educational factor, and is therefore justified in relation to non-Christians too, by the history of 
the Western cultural area19”. This was also part of the Länder’s discretionary power: 

(…) The affixation of a cross in the classroom would, because of its symbolic 
nature for the supra-confessional Christian, Western values and ethical standards, 
also be welcomed or at least respected by a large proportion of the persons not in a 
church. This notion is supported not least by the fact that the provisions of the 
Bavarian Constitution on the Christian nondenominational school received the 
assent of the majority of the population (cf. BVerfGE 41, 65 [67])20.  

                                                
13 This principle, according to the BVG, based on Konrad Hesse´s Grundzüge des Verfassungsrechts der Bundesrepublik 
Deutschland (Heidelberg: Müller, 1999), “requires that no one of the conflicting legal positions be preferred and maximally 
asserted, but all given as protective as possible an arrangement”. BVerfGE 93, 1 – Kruzifix. Institute for Transnational Law. 
14 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
15 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
16 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
17 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law.  
18 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law. 
19 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.   
20 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
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Aside from this axiological fundament, founded upon the Bavarian prevailing values, 
the dissenting opinion introduced a political one: “the state, which through compulsory 
schooling is deeply involved in the upbringing of children by the parental household, is 
largely dependent on acceptance by parents of the school system it organizes”21. The court, 
for this reason, must act with the purpose to find a response that best fits the general interests 
of the population, a task reached by upholding majoritarian traditional values through 
decision-making. Similarly to the prevailing BVG’s opinion, the principle of neutrality is also 
point of questioning, but is balanced with those traditions in the complete opposite way. 
According to the dissenting opinion, “the precept of philosophical and religious neutrality 
ought not to be understood as an obligation on the state to indifference or secularism”22. 
Insofar as this argument seems to accord with the principle of neutrality in this other balanced 
solution, the dissenting opinion concluded that this question would be solved by means of an 
harmonization between positive and negative religious freedom: “this is not a problem of the 
relation between majority and minority, but one of how in the area of state compulsory 
schools the positive and negative religious freedom of pupils and their parents can in general 
be brought into harmony”23. Once more, the solution – the reaching harmony – is provided by 
tolerance, which, in this case, goes in the contrary direction of the BVG’s prevailing point of 
view. For the dissenting opinion, after having examined the particularities of the case and 
balanced positive and negative religious freedom, the positive freedom prevails, provided that 
“the psychic impairment and mental burden that non-Christian pupils have to endure from the 
enforced perception of the cross in class is of only relatively slight weight”24, especially when 
children do not suffer the risk of being discriminated thereby.  

If we make an effort to disclose the rational motivation of both positions, we will 
observe some interesting controversial uses of dogmatic criteria for decision-making. The 
BVG’s prevailing opinion oriented its discourse towards the protection of minorities – and 
hence the equality principle - through the affirmation of state’s neutrality. The dissenting 
opinion, in turn, sustained the prevalence of positive religious freedom through tolerance. 
Both attempted to balance the two types of religious freedom (negative and positive) as a 
means to defend their conclusions, and, for this purpose, took different dogmatic concepts 
into account. The first one deployed the dogmatic concept of practical concordance 
(praktische Konkordanz), resulting in balancing the positive and negative religious freedom. 
This balancing took place by assuming the importance of traditional values for social 
cohesion, on the one hand, but also by arguing that these values must be imposed in a 
reasonable manner (“the indispensable minimum of elements of compulsion”), on the other. 

                                                
21 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
22 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
23 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law. 
24 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law. 
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The unconstitutionality of the VSO §13 (I) 3, as well as the incorrectness of lower decisions, 
derived from overstepping, in the case, the limits prescribed by the principle of practical 
concordance. The dissenting opinion, in turn, deployed the precept of tolerance25, in order to 
defend the thesis that the “minimum of elements of compulsion which in this respect is to be 
accepted by pupils and their parents is not exceeded”26, since “the danger of their being 
discriminated against accordingly does not exist from the outset27”, especially when “pupils 
are there (in Bavaria) confronted, even outside the narrower church sphere, with the sight of 
the crosses in many other areas of life”28. The dissenting opinion, therefore, emphasized the 
traditional values as the main fundament for the precept of tolerance, and as a justification for 
deciding in favor of the general interests of the community instead of preserving the 
complainants’ basic rights, members of minority not sharing the Christian beliefs. Unlike the 
BVG’s final one, it submitted the constitutional principle of religious neutrality to a 
predominant belief of a certain community, regardless of the equality principle, now 
relativized thanks to the precept of tolerance.  

In the Crucifix case, the BVG assumed the cross as a central symbol of Christianity, 
and particularly as an ethical value shared by the Bavarian community: “The cross [had] 
thereby in the school the function of a culture symbol”29. The question was thus how the BVG 
should interpret this cultural symbol. This traditional consideration took a crucial role in both 
prevailing and dissenting opinions, serving then as a source for working with dogmatic 
concepts. Through the principle of practical concordance, the prevailing opinion understood 
that the affixation of a crucifix overstepped the boundaries of an “indispensable minimum of 
elements of compulsion”30, inasmuch as “the cross cannot be divested of its specific reference 
to the beliefs of Christianity and reduced to a general token of the Western cultural 
tradition”31. Although it presented a very interesting comprehension of the role rights assume 
in complex and plural societies32, it is undeniable that one of the main points here was the 
interpretation of the crucifix as a missionary spread of Christianity, which could thereby lead 

                                                
25 The BVG’s prevailing opinion also took the precept of tolerance into account, when it sustained that “resolving the 
unavoidable tension between negative and positive religious freedom while taking account of the precept of tolerance is a 
matter for the Land legislature, which must through the public decision making process seek a compromise acceptable to 
all”. BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
26 BVerfGE 93, 1 - Kruzifix .Translation: Institute for Transnational Law.  
27 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
28 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
29 Sonja M. Esser, Das Kreuz - ein Symbol Kultureller Identität? Der Diskurs über das 'Kruzifix-Urteil (1995) aus 
kulturwissenschaftlicher Perspektive (Münster, New York, München, Berlin: Waxmann, 2000), p. 33, translation mine.  
30 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
31 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
32 We can see this in the following argumentation: “The affixation of the cross cannot be justified from the positive religious 
freedom of parents and pupils of the Christian faith either. Positive religious freedom is due to all parents and pupils equally, 
not just the Christian ones. The conflict arising cannot be resolved according to the majority principle, for the fundamental 
right to religious freedom specifically is aimed in a special degree at protecting minorities. Moreover, Art. 4(1) Basic Law 
does not confer on the bearers of the fundamental right an unrestricted entitlement to activate their religious convictions in 
the context of State institutions”. BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law. 
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to a mental influence particularly on young people, and, accordingly, be an offense to state’s 
religious neutrality.  

The dissenting opinion, on the other hand, worked with this traditional perspective 
otherwise. In its opinion, this possible influence was so minimum that it could be ignored, 
and, thus, was in harmony with the “indispensable minimum of elements of compulsion”33. 
By stressing the communitarian values, it conditioned then its decision to the “assent of the 
majority of the population”34 or to the premise that “the state, which through compulsory 
schooling is deeply involved in the upbringing of children by the parental household, is 
largely dependent on acceptance by parents of the school system it organizes”35. The precept 
of tolerance here was deployed as a standard for justifying a political decision through 
balancing. 

1.3. The Cannabis Case36   

The famous Cannabis case provides one of the most interesting debates on the 
application of balancing, embedded in the structural framework of the principle of 
proportionality, to bear a political argument in BVG’s history. It relates to the discussion 
about the free development of personality combined with the right to freedom (articles 2 (I) 
and 2 (II) 2), the right to physical integrity (article 2 (II) 1), as well as the equality principle 
(article 3 (I)), all from the Basic Law, within the context of the judicial review of some 
provisions of the German Narcotics Act (§ 29 (I) BtMG). The BVG uphold the argument that 
the Narcotics Act did not infringe the above constitutional principles, in the hypothesis 
someone acquires or consumes products derived from the plant cannabis sativa, using thereby 
relevant dogmatic concepts and methods, particularly the principle of proportionality, as a 
means to demonstrate how the Act provisions at issue were in accordance with the Basic Law. 
As usually occurs in the BVG’s decisions, the principle of proportionality 
(Verhältnismäßigkeitgrundsatz) was deployed as a “general constitutional parameter, 
according to which the freedom of action can be restrained”37; thus, as a metaprinciple that 
guides decision-making when there is a collision of principles.  It was in this context of this 
metaprinciple, as normally it is, that balancing was carried out.  

Consistent with a longstanding tradition in German constitutionalism38, whenever 
there is a possible encroachment on some basic right – in this case, especially, the free 
development of personality combined with the right to freedom - the BVG proceeds to the 

                                                
33 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law.. 
34 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law.  
35 BVerfGE 93, 1 - Kruzifix Translation: Institute for Transnational Law.  
36 BVerfGE 90, 145 - Cannabis. 
37 BVerfGE 90, 145 - Cannabis, translation mine. 
38 See the next chapter.  
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analysis of the proportion of this intervention through the deployment of the principle of 
proportionality, with its three maxims (suitability, necessity and proportionality in its narrow 
sense or balancing). This dogmatic methodology, whose features will be further examined, 
both historically39 and structurally40, is nowadays one of the main mechanisms in 
constitutional adjudication, and likewise one of the highest expressions of an intent to 
rationally systematize decision-making41, reaching thereby a possible rationalization of 
balancing, certainly its most controversial maxim.  In the Cannabis case, the argument mostly 
oriented to judging the Act constitutional, given its obedience to those maxims. This is the 
reason why the Cannabis case is an interesting source to understand the deployment of 
balancing within the context of the principle of proportionality, presented as a dogmatic 
methodology that could strengthen the justification on account of its seemingly rational 
nature. 

The Cannabis case is the result of some judicial submissions (Richtervorlage)42 from 
lower courts to the BVG, as well as of a constitutional claim (Verfassungsbeschwerde) 
questioning the validity of some German Narcotic Act provisions (§ 29, I, BtMG). Judged at 
the beginning of 1994, the case had as its main aspect the judicial review of the norm 
incriminating illegal transactions with cannabis products. The investigation centered most on 
the compatibility of those provisions with article 2 (I) (free development of personality), 
article 2 (II) 2 (right to freedom), and article 3 (I) (equality principle) of the Basic Law. 
Notwithstanding there were some dissenting opinions43, the final decision upheld the 
argument that the Narcotic Act provisions at issue were constitutional. These were the BVG’s 
main arguments: 

1) Article 2 (I) of the Basic Law (“every person shall have the right to free development 
of his personality insofar as he does not violate the rights of others or offend against 
the constitutional order or the moral law”44) does not embrace the “right to get high” 
(Recht auf Rausch), and even if considered otherwise, the intervention in this sphere 
was proportional in its narrow sense;  

                                                
39 See the chapters II and III. 
40 See the fourth chapter.   
41 See the fourth chapter.  
42 According to article 100, 1, of the German Basic Law, “if a court concludes that a law on whose validity its decision 
depends is unconstitutional, the proceedings shall be stayed, and a decision shall be obtained from the Land court with 
jurisdiction over constitutional disputes where the constitution of a Land is held to be violated, or from the Federal 
Constitutional Court where this Basic Law is held to be violated. This provision shall also apply where the Basic Law is held 
to be violated by Land law and where a Land law is held to be incompatible with a federal law”. Accordingly, the 
Richtervorlage is a reference made by an ordinary court to the constitutional court whenever the possible unconstitutionality 
of a legal norm is at issue.  
43 The Justice Graßhof agreed with the final decision; however, he defended, after a long theoretical explanation about the 
principle of proportionality and the social consequences of drugs, a more severe point of view of the general harmful effects 
of cannabis products for society. On the other hand, the Justice Sommer understood differently from the majority. According 
to him, in this particular case, the Narcotic Act, even though establishing a mechanism of refraining from prosecution and 
condemnation, offended article 2 (I), (II) of the Basic Law, based, mainly, on the principle of proportionality in its narrow 
sense. 
44 BVerfGE 90, 145 - Cannabis, translation mine.  
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2) In accordance with the principle of proportionality (with its maxims of suitability and 
necessity), as well as an “evaluation and prognosis of the dangers that threaten the 
individual or the community”, the legislator has a discretionary margin of evaluation, 
“which the BVG can only review in a limited extension”45;  

3) “By a general balancing between the severity of an intervention and the weight, as 
well as the urgency of their justifiable reasons, the limit of what can reasonably be 
demanded of the person to whom the prohibition is addressed (prohibition of excess or 
proportionality in its narrow sense) must be respected46”;  

4) When the consumption of cannabis is only occasional, in low quantity, and does not 
cause any risk to the other, in conformity with the prohibition of excess requirement 
(Übermaßverbot), the criminal prosecution must not proceed47;  

5) “The equality principle does not require an indistinct prohibition or permission of 
every potentially equally harmful drug”48, and, as a consequence, “the legislator [can], 
without infringing the Constitution, regulate, in a different manner, the dealings with 
products from cannabis, on one side, and with alcohol and nicotine, on the other”49. 
 
Some of these reasons demand a deeper analysis. The first one refers to the BVG’s 

conclusion that the collision of principles at issue revealed that there is no absolute protection 
of the development of personality, in conformity with article 2 (I) of the Basic Law, for there 
is only “an inner core of conformation of private life”50 that is free from interference. This 
“inner core”, nonetheless, had its content established by an accent on the social consequences 
of the act. According to the court, “dealing with drugs, and especially the act of voluntary 
becoming intoxicated, cannot be reckoned [as part of this inner core], because of its numerous 
social effects and interactions”51. Apart from the consideration of this “inner core” the court, 
grounded in article 2 (I) of the Basic Law, stated that the free development of personality 
cannot “violate the rights of others or offend against the constitutional order or the moral 
code”52. Through the examination of the social effects and corresponding interactions, the 
court stated that the “right to get high” was not embedded in the “inner core” of the free 
development of personality, nor was in accordance with the final part of article 2 (I) of the 
Basic Law. 

The BVG reinforced these arguments by deploying the principle of proportionality. In 
this example, the court carried out this principle as a means to “express a judgment of 

                                                
45 BVerfGE 90, 145 – Cannabis, translation mine. 
46 BVerfGE 90, 145 - Cannabis, translation mine. 
47 BVerfGE 90, 145 - Cannabis, translation mine. 
48 BVerfGE 90, 145 - Cannabis, translation mine. 
49 BVerfGE 90, 145 - Cannabis, translation mine. 
50 BVerfGE 90, 145 - Cannabis, translation mine. 
51 BVerfGE 90, 145 - Cannabis, translation mine. 
52 BVerfGE 90, 145 - Cannabis, translation mine. 
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negative ethical-social value over a particular act of a citizen”53. With this instrument, the 
court could then shape those constitutional principles according to the ethical-social values it 
interpreted as relevant for that special circumstance. Balancing, in particular, was the ideal 
instrument for this purpose.  

 Albeit apparently respecting the legislator’s duty54, the BVG attempted to investigate 
thereby how the dealing with cannabis products affects the society as a whole, interpreted as a 
condition to conclude whether the Narcotic Act provisions were in conformity with the Basic 
Law or not. But before carrying out balancing in particular, the court considered the 
suitability and the necessity of the measure. For this purpose, by looking into the risks of 
cannabis products for the individual and social health, the BVG concluded that “the content 
[of] the penal provisions of the Narcotics Act [were] suitable to limit the distribution of the 
drug in society and thus limit the dangers flowing from it as a whole”55. In this regard, the 
court understood that the provisions complied with the first maxim, suitability 
(Geeignetheit)56, inasmuch as “the penal provisions [were] then generally suitable to promote 
the aim of the Act”57. Moreover, “on the basis of the current state of scientific knowledge”, 
the BVG acknowledged the necessity (Erforderlichkeit)58 of the measure by asserting that 
“the legislator’s conception, according to which there is no other means than criminal 
penalties that would be equally effective and less intrusive to attain the Act’s aim, [was] 
defensible”59. In fact, as the BVG mentioned, the provisions reached until that time the 
desirable goal, making then impossible to uphold the thesis according to which “the 
unbanning of cannabis would be a milder means to easier achieve this aim”60. This 
conclusion was followed by an analysis of international treaties and scientific opinions that 
raised some doubts whether the adoption of other different and apparently milder instruments 
could reach the same purpose. 

This connection with the social consequences becomes more transparent in the 
following arguments. Subsequent to this factual analysis that converged upon a teleological 
consideration of what was the best solution for the community, the third maxim, the 
proportionality in its narrow sense or balancing (Verhältnismäßigkeit in engeren Sinn or 
Abwägung), completed this procedure by concentrating upon the optimization of legal 
possibilities. In the case, the BVG understood that “against these important social interests 

                                                
53 BVerfGE 90, 145 - Cannabis, translation mine.  
54 The BVG exposed clearly that it “cannot consider whether the legislature's decision was the most suitable, reasonable or 
just way of solving the problem at issue. The court’s role is merely to check whether the substance of the penal provision is 
compatible with the constitutional provisions and accords with the Basic Law fundamental values and the unwritten 
principles underlying the constitution”. BVerfGE 90, 145 - Cannabis, translation mine.  
55 BVerfGE 90, 145 - Cannabis, translation mine.   
56 According to this maxim, the means must prove itself suitable to achieve the desirable end. 
57 “BVerfGE 90, 145 - Cannabis, translation mine. 
58 According to this maxim, the means must prove itself less harmful to the private’s sphere than any other suitable means. 
59 BVerfGE 90, 145 – Cannabis, translation mine. 
60 BVerfGE 90, 145 - Cannabis, translation mine. 
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[healthy risks emanating from drugs, psychological dependency and criminal organizations], 
there [were] no interests of equal importance in unbanning dealings with the drug”61. In this 
regard, the BVG determined that it should consider whether the employed means were, from 
the point of view of the individual, proportional to the protection of legal interests. Hence, 
albeit the fulfillment of the maxims of suitability and necessity, there was still the inquiry of 
whether the “the resulting restriction of fundamental rights of the affected person significantly 
[outweighed] the increased protection of legal interests thereby achieved”62. The BVG carried 
out balancing after a long explanation of the social effects of drugs in society, leading to the 
conclusion that the consequences of unbanning the dealing with cannabis products are more 
serious or weightier than the entire protection of the free development of personality in 
combination with the right to freedom in these circumstances. The interference in the private 
sphere, as well as the penal sanctions, was, as preventive measures, proportional and 
reasonable63. This conclusion applied not only to the commerce and supply of these products 
without the purpose of profit, but also to their private consumption64, inasmuch as they could 
affect third parties and instigate an illegal market. However, in the specific case of occasional 
private possession and consumption in small amount of the drug, the court decided that the 
interference was disproportional.  

From the standpoint that the threat to the legal interests, in this last hypothesis, was 
petty65, and also by affirming that they were by far the most common and discontinued 
prosecutions66, the BVG stated the danger they cause was limited, even if they motivated 
somehow the illegal drug market67. As a result, from the argument that “the concrete danger 
that the drug will be passed on to a third person, in general, is not very considerable”68 in 
these circumstances, the BVG deemed that “the public interest in the imposition of a penalty 
is correspondingly limited”69. The prosecution of these cases and a possible condemnation 
based on the general provision of penalties could be considered disproportional, for the effects 
on the individual offender could be inadequate. Besides, from the point of view of criminal 

                                                
61 BVerfGE 90, 145 - Cannabis, translation mine. 
62 BVerfGE 90, 145 - Cannabis, translation mine. 
63 BVerfGE 90, 145 - Cannabis, translation mine.  
64 BVerfGE 90, 145 - Cannabis, translation mine. 
65 Unlike the BVG’s opinion, Justice Sommer clearly affirmed that, after a long examination of the facts and legislation, the 
state’s intrusion was not petty, but of high intensity. According to him, the Narcotic Act provisions, as such characterized, 
could no longer be considered proportional in its narrow sense in the case of own consumption of small amount of the drug, 
and, therefore, the criminalization was not justifiable. Besides, even if the legislator established a mechanism, according to 
§§ 29 V and 31a BtMG, of refraining from condemnation and the criminal prosecution, the principle of proportionality in its 
narrow sense kept violated. He criticized also a perspective of a possible use of criminal law in a “more symbolically” way 
and the possible variation of interpreting this exception by each different Länder. Therefore, the criminal law had to specify 
what is punishable or not. BVerfGE 90, 145 - Cannabis, translation mine. 
66 BVerfGE 90, 145 - Cannabis, translation mine. 
67 BVerfGE 90, 145 - Cannabis, translation mine. 
68 BVerfGE 90, 145 - Cannabis, translation mine. 
69 BVerfGE 90, 145 - Cannabis, translation mine. 
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special prevention, it was also disadvantageous70. In spite of that – and this was crucial in the 
court’s analysis – the Narcotic Act’s general provision of penalties, in this situation, was not 
considered disproportional in its narrow sense, provided that it established the possibility that 
authorities, by taking into account these facts (wrongfulness, culpability or potential offence, 
for instance), refrain from prosecution or imposition of a penalty. Indeed, the BVG 
understood that this was a mechanism that could be considered a feasible way to obey the 
principle of proportionality in its narrow sense71. 

In the investigation of the principle of proportionality in its narrow sense or balancing, 
therefore, the main focus was the possible effects the dealings with cannabis products could 
cause in the individual sphere and society. We could examine this same discourse through the 
application of the formula “the more intensive the interference in one principle, the more 
important the realization of the other principle”72. For this intent, on the one hand, there is the 
principle of free development of personality combined with the right to freedom; on the other, 
there are the possible social consequences. Accordingly, since the legislator sets up an 
evaluative system of the particularities of the case to be carried out by the authorities, which 
could result in refraining from persecution and imposing a penalty, and also established a 
general provision of penalties that could attain the aim to protect the society against the 
disturbance caused by drugs, then the intrusion into the private sphere was constitutionally 
allowed, considering that this burden was justified by the principle of proportionality. 
Furthermore, this proportionality was also observed when article 1 (I) 2 of the Basic Law was 
brought into question, for: 1st) it is state’s duty, as it is determined by article 1 (I) 2 of the 
Basic Law (“to respect and protect it [the human dignity] is the duty of all state authority”73) 
to prevent the individuals from illegal interventions from third parties74; and second there is 
no connection between the prohibition and the potential growing consumption of other 
intoxicant substances (such as alcohol) that are not subject to the Narcotic Act (this argument, 
besides, would lead, according to the court, to the opposite meaning of the state’s duty of 
protection75). In both aspects, the encroachment on the private sphere could be relativized 
(proportionally balanced), provided that the value – refrain society from the dangers of drugs 
– could be realized and was, in the hypothesis, proportionally weightier than the former. 

The foregoing investigation shows that the collective values, interpreted in terms of 
social consequences, were the basis of BVG’s central line of reasoning to define the 
proportional broadness, in this particular situation, of the constitutional principles at issue. In 

                                                
70 The court mentioned the possibility of pushing the individual into the drugs world and causing him to develop a sense of 
solidarity with it. BVerfGE 90, 145 - Cannabis, translation mine. 
71 BVerfGE 90, 145 - Cannabis, translation mine. 
72 Robert Alexy, "On the Structure of Legal Principles," Ratio Juris 12, no. 4 (September 2000): 298.   
73 BVerfGE 90, 145 - Cannabis, translation mine. 
74  BVerfGE 90, 145 - Cannabis, translation mine. 
75 BVerfGE 90, 145 – Cannabis, translation mine. 
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this case, principles were interpreted as optimization requirements, even though the court 
itself did not mention it76, and, as a result, they were balanced in accordance with the legal 
and actual possibilities examined through the dimension of what was the best solution for the 
community. The communal interests in the way the judges interpreted and conceived them 
shaped somehow the free development of personality and the right to freedom77. Throughout 
the BVG’s opinion, we can visualize a discourse based, above all, upon goals and efficiency 
(what can yield better social results) through the deployment of a whole methodology. This 
seemingly rational methodology was deployed to sustain the argument that the Narcotic Act 
provisions were in accordance with the Basic Law, insofar as it was possible to delineate the 
proportion to which the state’s intrusion could operate, as well as the boundaries of the 
principles at stake.   

The social effects were not the only reference the BVG used to properly conduce 
balancing.  The traditional values shaping the equality principle were also brought into 
question. Now, the problem was to verify a possible unequal consideration of cannabis 
products in comparison with other also intoxicating substances, such as alcohol and nicotine. 
In this matter, the court, first, stated that any investigation founded on the equality principle 
must focus on the singularities of the case, or in its words, “the peculiarities of the concrete 
field that is to be regulated”78; second, the application of this principle is concerned with the 
legislator’s discretionary power in his considerations of what, from the legal point of view, 
should be regarded as similar (and thus assigned the same consequence)79.  As a result, the 
court understood that “the principle of equality does not order an indistinct prohibition or 
permission of all drugs that are, potentially, equally harmful”80. Besides, in order to preserve 
legal certainty, there was a positive list indicating the forbidden substances, whose inclusion 
or exclusion were based on some criteria that do not necessarily restrict themselves to a 
potential “risk posed to health”, but could also embrace other factors81.  

As these arguments indicate, the equality principle did not mean an equal treatment of 
all intoxicating substances in accordance with the law. In order to contradict the objection to 

                                                
76 Indeed, as Bernhard Schlink describes: 
        “(…) The Bundesverfassungsgericht does not speak expressly of principles as rules of optimization. However, 
constitutional scholarship correctly observes that a relative conception of fundamental rights as rules of optimization 
harmonizes well with the conception of them as objective principles. The concept of principle, or rule of optimization, was 
coined especially to categorize the content of fundamental rights resulting from the Bundesverfassungsgericht´s development 
from conceiving of fundamental rights as subjective rights to seeing them as objective principles” ( Bernhard Schlink, 
“German Constitutional Culture in Transition,” Cardozo Law Review 14 (1993): 718). 
77 The problem is not to understand that the principle of free development of personality combined with the right to freedom 
was not applied in the hypothesis, but its enfeeblement by the emphasis on arguments of efficiency (what is good for society 
and what can bring about better social results).  
78 BVerfGE 90, 145 - Cannabis, translation mine. 
79 BVerfGE 90, 145 - Cannabis, translation mine.   
80 BVerfGE 90, 145 - Cannabis, translation mine. 
81 According to the BVG, these other factors could be: “1) the different possibilities of their utilization (…); 2) the 
significance of these various uses to social life; 3) the legal and factual possibilities of facing the abuse with success; 4) the 
possibilities and requirements of an international co-operation in controlling and combating narcotics and the criminal 
organization dealing with them. BVerfGE 90, 145 - Cannabis, translation mine. 
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the Narcotics Act’s provisions from the perspective of the equality principle, the BVG 
proceeded subsequently to a comparison of the cannabis products with other intoxicant 
substances. For this purpose, it took two strategies: the exclusion of nicotine from the domain 
of narcotics82, given that it could not lead someone to “get high” (Rausch), and the 
confirmation of the cultural and historical qualities of the alcohol as the central attribute to 
uphold its different legal treatment. The court avowed that, albeit the serious social damages 
alcohol brings about – which can be even greater than those of cannabis products -, its 
allowance was founded on: first, its various possible uses (comparably higher than those of 
cannabis products); second, its employment as a source of nourishing and pleasure, as we can 
observe in religious rituals; third, the social control that avoids mostly its consumption as a 
means to “get high” (in contrast to cannabis, whose consumption has this goal)83; fourth, the 
fact that “the legislature finds itself in the situation that it cannot effectively prevent the 
consumption of alcohol because of traditional patterns of consumption in Germany and in the 
European cultural sphere”84. 

This construction of a cultural significance of a substance, founded upon a survey of 
historical patterns and uses of it, can become the necessary supporting basis to complement 
the BVG’s formerly examined teleological argument. Whereas the first one sets up a ground 
in which the principles and values at issue were considered based on their capacity to be 
proportionally balanced with goals (social consequences), the second one established the 
fundaments to place the principles in a practical concordance with cultural goods. Both, at any 
rate, converged on a solution based on an evaluation of the collectiveness to sustain the 
seemingly rational argument orienting, in the hypothesis, a balanced application of legal 
rights85.  

1.4. The Ellwanger Case86 

Notwithstanding its particularities, the Brazilian Constitutional Court, the Supremo 
Tribunal Federal (STF), has also made remarkable decisions, some of them bringing to 
discussion similar criteria to those we see in German BVG. It is true that the dogmatic studies 
and the deployment of consolidated criteria in constitutional adjudication have historically 
assumed a singular configuration, especially on account of the mixed system of concrete and 

                                                
82 BVerfGE 90, 145 - Cannabis, translation mine. 
83 BVerfGE 90, 145 - Cannabis, translation mine. 
84 BVerfGE 90, 145 - Cannabis, translation mine. 
85 Both Justices Graβhof and Sommer attacked the BVG’s prevailing opinion by also introducing axiological arguments (the 
first emphasized the drug social effects, and the second the disproportional state’s interference in the private sphere through 
the principle of proportionality in its narrow sense). The debate, for this reason, centered on a conflict of personal 
interpretations of the social values, more than a serious debate on legal rights.  
86 HC 82.424-2/RS. 
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abstract judicial review87, but it is also true that they are also tied to a similar attempt to 
rationally systematize STF’s decisions. Brazilian constitutional reality likewise promotes a 
rich debate on legal principles through the STF’s decisions, and suffers from a gradual 
broadening of its influence in the main themes of Brazilian social life88. The problems of 
constitutional adjudication, despite the historical and legal singularities, are somehow 
analogous, and experience comparable outcomes. 

The Ellwanger case, for this reason, albeit its strong reverberant effect in Brazilian 
constitutionalism, is not what we could call a novelty. It is the classic discussion about the 
conflict between rights of personality – in particular, its offense by means of racist utterances 
– and the freedom of speech. The case relates to the publication of books by the Brazilian 
author Siegfried Ellwanger, whose contents were considered full of racist and discriminating 
words against the Jewish community. After the Superior Tribunal de Justiça’s89 decision 
denying the habeas corpus and upholding the crime of racism, in accordance with article 20 
of the Law 7.716/89, his lawyers raised before the STF another habeas corpus90, whose 
judgment had wide repercussions in Brazil. As one of the richest examples of conflicting 
arguments among the STF’s Justices, the final decision denied the habeas corpus by stating 
that those books91 were “an apology for prejudged and discriminatory ideas against the Jewish 
community”92, which could “incite and induce race discrimination”93.  

Like many other constitutional democracies, the Brazilian constitution protects the 
freedom of speech (article 5, IV). Unlike other realities, though, there is a categorical 
constitutional norm establishing the crime of racism, which, besides, is defined as 
imprescriptible: “the practice of racism is a non-bailable crime, with no limitation, subject to 
the penalty of confinement, under the terms of the law” (article 5, XLII). This particularity 
transformed the decision into a serious discussion about the limits of freedom of speech, now 
in collision with the constitutional norm – and thus with equivalent hierarchy to that principle 
– incriminating racism. The specification of this crime was then defined by article 20 of the 
Law 7.716/89, later modified by the Law 8.061/90, whose content is:  

                                                
87 See, for this purpose, the third chapter.  
88 See the third chapter.  
89 The Superior Tribunal de Justiça is the Brazilian higher court for infra-constitutional matters, whereas the Supremo 
Tribunal Federal is the Brazilian higher court for constitutional matters.  
90 The judgment took place in different sessions, and the final decision was taken in 09.17.2003 (DJ 03.19.2004). 
91 The content of these books could, according to the Brazilian legislation, be considered a practice of racism, and thus, a 
crime. Particularly in this case, although we will not enter into this debate, the title of his book was suggestive - Jewish or 
German Holocaust – Behind the Lie of the Century –, and the other books he published were in this direction: The 
International Jew, by Henry Ford; Hitler – Guilty or Innocent, by Sérgio Oliveira; The Conquers of the World – The Real 
War Criminals, by Louis Marschalko, and the famous antisemitic The Protocol of the Elders of Zion, translated by Gustavo 
Barroso (In Portuguese: Holocausto Judeu ou Alemão – Nos Bastidores da Mentira do Século; O Judeu Internacional; Hitler 
– Culpado ou Inocente?; Os Conquistadores do Mundo – Os Verdadeiros Criminosos de Guerra; Os Protocolos dos Sábios 
de Sião). Besides, by reading Justice Maurício Corrêa’s opinion, we can verify many references to the contents of these 
books, which clearly demonstrate their discriminating purpose. 
92  HC 82.424-2/RS, translation mine.   
93  HC 82.424-2/RS – Report, translation mine.  
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Practice, induce or incite, by means of social communication or publication of 
any nature, the discrimination or prejudice of race, religion, ethnics, or national 
precedence. Penalty of confinement from two to five years94.  

The discussion about balancing, accordingly, appears within the context of a collision 
between freedom of speech and the equality principle, which, in Brazilian reality, is 
radicalized by virtue of the constitutional incrimination of any racist practice. Among the 
different Justices’ opinions presented in this case, there were manifestations of a semantic and 
seriously controversial interpretation of historical facts and the broadness of the protection 
against racism (as if racism applied merely to “black people”)95, others already pointing out 
the collision itself of the principle of freedom of speech and the equality principle, even 
though mixed up with many other arguments96, or entering into the discussion about 
international treaties and balancing97, the protection of human dignity and minorities98, the 

                                                
94 HC 82.424-2/RS –Report, translation mine. 
95 Justice Moreira Alves’s opinion, normally known for his conservatism,  revealed this understanding. According to him, 
“the question raised in this ‘habeas corpus’ is to determinate the meaning and the reach of the expression ‘racism’”. The 
central question, therefore, involved the semantic definition of the extension of the term racism as a means to conclude 
whether it comprised, in its content, the discrimination against Jews. Through an accent on Brazilian historical tradition, 
Justice Alves stated that the crime of racism should apply merely to the black race. For him, “since the constitution did not 
define racism, it seems it should be restricted to the idea of race as usually understood – that is, the white, the black, the 
yellow, the red (…)”. Moreover, “in Brazil there is not a persecution of Jews, nor, evidently, any vestige of holocaust to 
inspire the Brazilian Constitution framers to include, in the constitution, the imprescriptibility of the crime of racism”. Apart 
from this controversial interpretation of history, Justice Alves added an originalist justification for his statement: “when the 
claim was received, in 1991, there was not the scientific notion of genome yet, which transpired in 2000, and thus the 
constitution of 1988 could not have taken it into consideration, when it refers to prejudice of race”. By the same token, he, by 
limiting the concept of racism to the “black people”, brought forward a teleological concern with the possibility of extending 
it excessively, creating thereby a norm of open content: “(…) If we give to the constitutional term ‘racism’ the amplitude we 
now intend to give, with the meaning reaching any human groups with their own cultural characteristics, we will have the 
crime of racism as a norm of open content, for human groups with cultural characteristics are numerous, and not only, beside 
the Jewish, Curds, Basques, Galicians, Gypsies, these last groups we could not talk about the holocaust to justify its 
imprescriptibility” (HC 82.424-2/RS –Justice Moreira Alves’s opinion, translation mine).    
96 Justice Maurício Corrêa’s opinion worked with a variety of usual arguments employed in decision making: 1) a 
terminological interpretation of the legal term (in the case, racism); 2) a historical investigation by stressing many facts of the 
Jewish past; 3) an originalist approach by disclosing the mens legislatoris; 4) a legal argumentation focused on the limitation 
of freedom of speech. However, the large opinion – approximately with thirty nine pages -, despite its well-structured 
development and persuasive strength, still attempted, in most of its content, to manage the terminological discussion about 
race and also developed a very traditionalist perspective of history, which, although interesting in this scenario, transferred 
the problem of collision of legal principles only to the final part, when the limits of freedom of speech came finally to the 
scene. Even though legal principles were put into perspective at the end of his opinion, the need to define a “rational 
criterion” for this purpose appeared. It was there again the principle of practical concordance, as a mechanism to “proceed to 
a constitutional balancing” of legal principles, with the presumption that the committed discrimination could not be erased 
from people’s memory. Although the first intention could be seen as an argument of policy – erase the discrimination from 
people’s memory -, Justice Maurício Corrêa’s opinion, at least, defended the strength of legal principles when he, by 
criticizing the Justice Alves’ opinion, remarked that “limiting racism to a simple discrimination of races by considering only 
the lexical or common meaning of the term implies the denial itself of the equality principle, which opens the possibility of 
discussion about the limitation of legal rights to a determined part of society, something that puts into checkmate the own 
nature and prevalence of human beings. Conditioning the discrimination as an imprescriptible crime only to black people and 
not to Jews is to accept as unequal those who are, in essence, equal before this guarantee. It seems to me, data venia, an 
unacceptable conclusion”. (HC 82.424-2/RS –Justice Mauricio Corrêa’s opinion, translation mine).  
97 Justice Celso de Mello centered his argumentation on the importance of international treaties and the principle of dignity 
and the equality principle. By emphasizing similar arguments as the ones adopted by Justice Corrêa, he corroborated the 
argument that the books had a discriminating purpose, and, therefore, configured a crime. He also mentioned that the 
freedom of speech could not withdraw the crime of racism in this particular case, to the extent that it “does not constitute a 
means that can legitimate the externalization of criminal purposes, especially when expressions of racial hate – propagated 
with evident overcoming of the limits of political criticism or historical opinion – transgress, in an unacceptable way, the 
values protected by the constitutional order”. Furthermore, he made a fast reference to rational criteria to solve conflicts of 
rights, since that “the use of a method of balancing goods and interests does not result in the emptiness of the essential 
content of fundamental rights”. In the confirmation of his opinion, he emphasized that, although the freedom of speech must 
be preserved in a democratic society, it is not an absolute principle, insofar as abuses and crimes can be committed. He also 



18  

dynamic meaning of legal principles and the extension of the concept of race to any type of 
discrimination99. There was likewise the defense of the freedom of speech in this case 
grounded in the premise that those books were a manifestation of an ideology that is 
embedded in the freedom of speech and intellectual and scientific production the Brazilian 
constitution safeguards100. In any case, we will concentrate on two opinions, especially 
because they enter directly into the core of balancing, embedded in the structure of the 
principle of proportionality, leading, nevertheless, to complete opposite solutions. They are: 
Justice Gilmar Mendes and Justice Marco Aurélio de Mello’s opinions. 

Justice Gilmar Mendes’s opinion101 is particularly remarkable on account of the 
systematization he presented when dealing with the collision of legal principles at stake. Here, 
more than the others, he substantiated the intent to set up a rational justification for the 
decision. From the view that anti-Semitism is a form of racism, an argument he introduced 
from different relevant sources102 and other opinions, Justice Mendes entered into the 

                                                                                                                                                   
stressed the deontological strength of legal principles, and sustained the need to proceed, as before, to a concrete balancing of 
legal principles (HC 82.424-2/RS –Justice Celso de Mello’s opinion, translation mine.).  
98 Justice Carlos Velloso defended, from the discussion about the actual importance of human rights through the analysis of 
international treaties, doctrine and Brazilian legislation, the argument that minorities must be protected in constitutional 
democracies. He did not add any new analysis. Instead, he repeated the terminological emphasis on the concept of race to 
ascertain that any type of discrimination is embraced by the concept of race. Additionally, he affirmed that the freedom of 
speech is not absolute, and hence it cannot be used as an argument when there is intolerance and incitation to violence 
offending the human dignity. 
99 Justice Nelson Jobim also attempted to defend a broad meaning of the concept of race through the investigation of its 
content throughout history. He affirmed that, notwithstanding its original purpose related to the black people, it acquired 
nowadays a much broader meaning, and, thus, the imprescriptibility of the crime had to be applied to this particular case. In 
the confirmation of his opinion, he developed an analysis of the democratic procedure, in which he sustained the equality 
principle as a condition for democracy and also for the freedom of speech. He also mentioned the dialectical evolution of 
legal principles, in opposition to an accent on the mens legislatoris. 
100 Justice Carlos Ayres Britto, after a long explanation about the inherently conflictive characteristic of constitutional 
principles, occupied part of his opinion discussing criminal and procedural issues. Then, a semantic and grammatical 
investigation took place, in order to identify the broadness of each term of the constitutional norm, the difference between use 
and abuse of freedom of speech, and the usual comprehension of the concept of racism and discrimination. However, he 
mentioned that, in conformity with Brazilian legislation, there are three exceptions of abuse: religious belief, philosophical 
conviction and political conviction, in conformity with article 5, VIII of the constitution. After having analyzed the content of 
the books, Carlos Britto understood that they were “a work of historical research” and had a revisionist content. Thus, we 
could regard them as manifestations of the freedom of speech and intellectual and scientific production sphere. He remarked 
that expressing an ideology is not a crime, based on the premise of a plural society and Brazilian legislation, which protects 
political-ideological convictions. It is interesting to mention that, in the confirmation of his opinion, his interpretation of the 
books’ content was severely contradicted by the other Justices.  
       By the same token, Justice Ellen Gracie focused almost merely on the investigation of the actual debates on the concept 
of race, and argued that racism embraces all types of discrimination and prejudgment.  
       In his turn, Justice Cezar Peluso sustained the point of view that the constitution did not adopt a scientific concept of 
race, but rather a normative concept, which we must comprehend through a teleological interpretation in decision-making. 
Based on the systematic publication of books of discriminating content, which attack the constitution and overstep the limits 
of the freedom of speech, his opinion oriented to denying the habeas corpus.  
      Justice Sepúlveda Pertence, as well, adopted a social-cultural concept of race, in order to defend the position that racism 
embraces discrimination against Jews. Besides, he argued that a book is able to incite racism, and, in this particular case, the 
content of the works investigated led to the conclusion that they could not be considered a revision of the traditional history.  
101 It is important to mention that Justice Gilmar Mendes has a solid constitutional-dogmatic knowledge, particularly 
originated from his doctoral studies in Germany, where he worked hardly with Judicial Review and comparative studies 
between German and Brazilian reality. He has written important books in this realm, as Die abstrakte Normenkontrolle von 
dem Bundesverfassungsgericht und vor dem brasilianischen Supremo Tribunal Federal (Berlin: Dunker Humblot, 1991); 
Jurisdição Constitucional: Controle Abstrato de Normas no Brasil e na Alemanha (São Paulo: Saraiva, 2004); Controle de 
Constitucionalidade: Aspectos Jurídicos e Políticos (São Paulo: Saraiva, 1990); Direitos Fundamentais e Controle de 
Constitucionalidade (São Paulo: Saraiva, 2004).  
102 Texts of Norberto Bobbio, Kevin Boyle, Pierre-André Taguieff, as well decisions from the American Supreme Court and 
the British Chamber of Lords.  
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intriguing and complex area of the collision between freedom of speech and racism. Unlike 
the previous opinions, he attempted to ascertain, through methodological criteria, whether the 
freedom of speech, within this context, could be used as a means to contest the crime of 
racism. Two legal principles should be the main focus in this case: the freedom of speech and 
the right to non-discrimination, as a consequence of the equality principle. In this regard, he 
concluded it was indispensable to proceed to balancing, or, in his words, the “criminalization 
of discriminatory manifestations as racism must be made by means of a judgment of 
proportionality”103.  

The principle of proportionality appeared as a crucial criterion to achieve the 
reasonable answer to this problem. According to Justice Mendes, “the open – I would say 
inevitably open – character of the definition of the legal norm, in this case, and the dialectical 
tension placed in front of the freedom of speech impose the application of the principle of 
proportionality”104. The main issue was to define the extension of the allowed space for the 
exercise of freedom of speech within the context of a plural and complex society, or, in other 
words, its boundaries as a means to avoid any practice of intolerance or discrimination. In this 
matter, the principle of proportionality “[constituted] a positive and material exigency related 
to the content of restrictive acts of basic rights, in order to establish a “limit of limit” or a 
“prohibition of excess” when restricting those legal rights105”.  

By referring to Robert Alexy’s Theory of Constitutional Rights (Theorie der 
Grundrechte106), he argued that every basic right has an “essential core”, whose “last limit of 
possible legitimate restriction”107 is determined by the principle of proportionality. Indeed, the 
application of this proportional criterion was, in conformity with his opinion, evidently 
embodied in the nature of any basic principle, as Robert Alexy ascertains when he defends 
that “the principle character implies the principle of proportionality, and this implies that 
one”108. This logical consequence of the nature of legal principles, which is likewise 
deductible, for Robert Alexy, from its application by the constitutional court109, represents, in 
Justice Mendes’s words, a “general method to solve conflicts between principles, that is, a 
conflict between legal norms that, rather than the conflict between rules, is solved not by the 
invalidation or teleological reduction of the conflicting legal norms, nor by making explicit 
the distinct application field between the legal norms, but before and only by balancing the 

                                                
103 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
104 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
105 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine. 
106 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994). 
107 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
108 Alexy, Theorie der Grundrechte, 100, translation mine.  
109 According to Robert Alexy, “The German Federal Court has said, in a somewhat vague expression, that the principle of 
proportionality already results fundamentally from the nature of basic rights themselves” (Ibid., 100, translation mine)  
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relative weight of each one of the legal norms that are, in principle, applicable and able to 
justify decisions in opposite senses”110.   

As a means to solve the problems of collision between legal principles, Justice 
Mendes deployed the principle of proportionality, similarly to the Cannabis case, as a method 
to determine how the restriction on a basic right can be verified in a concrete situation, 
inasmuch as it offers some criteria to define the relative weight of each principle at issue. 
After explaining the three maxims (suitability, necessity and proportionality in its narrow 
sense or balancing), in abstract, Justice Mendes started working on its application to the 
particularities of the case. By examining some German and Brazilian constitutional decisions 
and scholarship doctrine, he started drawing a very interesting argument, remarkably when 
the contents of the books were directly used for this aim. Along with the presentation of 
different quotations of their contents, Justice Mendes concluded that they did not present 
historiographic or revisionist intent. Rather, they had a clear purpose of accusing Jews for all 
humanity’s misfortunes.  

Based on this premise, he could then deploy the principle of proportionality, now 
contextually examined, as a rational method for adjudication. First, the act was suitable, 
considering that the condemnation fulfilled the function of safeguarding “a pluralistic society, 
where reigns the tolerance”111. Additionally, the state position was assured, provided that the 
intent to “defend the fundaments of the dignity of human being (article 1, III, CF112), the 
political pluralism (article 1, V, CF), the principle of repudiation of terrorism and racism, 
which rules Brazil in its international relations (article 4, VIII), and the constitutional norm 
that establishes racism as an imprescriptible crime (article 5, XLII)113” was attained. Second, 
the act was necessary, inasmuch as there was no other means less harmful and equally 
efficient, and, since the condemnation was implemented in reasonable manner, the maxim of 
necessity was also achieved. Ultimately, the decision was in accordance with the principle of 
proportionality in its narrow sense, for the proportion between the persecuted goal (the 
preservation of the inherent values of a pluralistic society, the human dignity) and the burden 
imposed on the freedom of speech of the defendant114 led to the conclusion that this freedom 
does not embrace racial intolerance and the incitation to violence115, which means that it has 
boundaries in democratic societies116. Accordingly, all principles have a latent limitation 

                                                
110 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine. . 
111 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
112 CF – Brazilian Federal Constitution of 1988.  
113 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
114 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
115 HC 82.424-2/RS. Justice Mendes’ opinion, translation mine.  
116 In the confirmation of his opinion, Justice Gilmar Mendes introduced many other interesting examples of important 
American and European decisions that worked with this conflict between the freedom of speech and the right to non-
discrimination (equality principle).  
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according to the features of the case. In this singular one, as the investigation of the content of 
the books revealed, there was an abuse in the practice of freedom of speech 

As we can observe, in order to achieve this decision, Justice Mendes took three steps: 
1st) a comprehension of the problem by defending, since the beginning, that the main question 
was not terminological, but erected from the collision between two principles, that is, the 
freedom of speech and the equality principle, more precisely the right to non-discrimination; 
2nd) the abstract analysis of the principle of proportionality by establishing the main concepts 
it encompasses, as the sub-principles of suitability, necessity and proportionality in its narrow 
sense; 3rd) the concrete application of the principle of proportionality by explaining how we 
could examine each particularity of the case through those concepts he introduced before. The 
conclusion displayed, therefore, a seemingly rational argument, provided that there was an 
adequate fit between the concrete aspects of the case and the abstract concepts derived from 
the principle of proportionality. Thus, instead of justifying decisions with a disorganized 
structure of reasoning, this criterion affords a whole, logical way for decision-making.  

On the other hand, Justice Marco Aurélio deployed the principle of proportionality to 
defend the opposite argument by examining the freedom of speech and the equality principle 
(right to non-discrimination) and balancing them with a naturalistic premise of the 
characteristics of Brazilian society. Through categorical arguments directed to defending the 
freedom of speech, he interpreted Brazilian history and traditions to dissent from the STF’s 
prevailing opinion. Once more, the discussion about balancing appeared within this realm: 
“balancing [is] a criterion that allows a medium term between the binding and flexibility of 
legal rights”117, resulting then in their restriction or sacrifice118. It was necessary to establish, 
from the elements of the case, a practical concordance of the values at issue. Justice Marco 
Aurélio, hence, refined the naturalistic argument with some methodology.  

In this regard, unlike Justice Mendes’s words, this balancing should take into 
consideration a crucial variable: freedom of speech, as long as it is a central aspect of 
democracy, could only be justifiably restricted in the way one exercises it, that is, how one 
diffuses the idea119. Hence, the simple publishing of books containing a political conviction or 
the author’s or editor’s intellectual expression120 could not be considered an abuse of the 
exercise of such legal right. Rather, only the distribution of “pamphlets in the streets of Porto 
Alegre with words like ‘death to the Jews’, ‘let’s expel these Jews from our country’, ‘take 
the guns and let’s exterminate them’121, which was not the case, would have the potential to 
reach this qualification. By assuming that only publishing books does not correspond to an 

                                                
117 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
118 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine 
119 “The only possible restraint of the freedom of speech, in a justifiable manner, is in its form of expression, that is, the 
manner how this thought is diffused”. HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine 
120 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
121 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
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effective and aggressive form of expressing opinion, nor a physical threat exposing someone 
to an imminent risk122, which was the first parameter, he introduced the second one. An 
adequate balancing of values, when freedom of speech is at stake, must be detached from an 
“opinion based only in abstract expectations or personal fear that are dissociated from an 
exam that does not take into consideration the social and cultural elements or traces already 
present in our bibliographic history”123. Therefore, apart from the argument of effective 
aggression, he proposed the one of social and historical basis. He used both as the sustainable 
fundaments for balancing. 

From the standpoint that the contents of the books were not racist, nor instigated 
“hateful prejudice”124 or even “caused a national revolution”125, especially in a country where 
people are not used to reading126, but a simple manifest of political and ideological 
convictions, Justice Marco Aurélio suggested the naturalistic argument. Arguments such as 
the one based on the impossibility of those books “become an imminent danger of 
exterminating the Jewish people, especially in a country that never cultivated any repulsive 
feelings against these people”127, the one sustaining that those books can only be considered 
dangerous “when a determined political community disposes of these ‘pre-requirements’ and 
has the referred ambient”128 or, finally, the one questioning whether the “Brazilian society is 
predisposed to practice discrimination against the Jewish people”129 were continuously 
present in his opinion.  

In addition, he made reference to the mens legislatoris in order to defend the argument 
that a restriction of legal principles demands an “almost literal” interpretation of them, and 
thus a comprehension of how the Framers debated this question130. Especially in these 
circumstances, Justice Marco Aurélio argued that the court must “restrict itself to an almost 
literal interpretation in the hypothesis of limiting these rights”131, because “this court and any 
interpreter of constitution is not allowed to interpret precepts that imply a reduction of the 
efficacy of basic rights in an open and broad manner”132. In this respect, the appeal to the 

                                                
122 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine 
123 HC 82.424-2-2RS. Justice Marco Aurélio’s opinion, translation mine 
124 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine 
125 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine 
126 HC 82.424-2RS. Justice Marco Aurélio’s opinion, translation mine. 
127 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
128 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
129 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
130 Justice Marco Aurélio expressed this understanding in the quotation below, whose naturalistic character was clearly 
reinforced: 
     “I did not find, by analyzing the proceedings of the Constitutional Assembly, any mention, even one, to the Jewish people, 
when racism was discussed. The explanation, for me, is evident. The constitution of 1988 is a Constitution of Brazilian 
people, to be applied to Brazilian people and tended to solve our own problems. There is not any pronouncement of racism 
against Jews and, in parallel, there are pages and more pages of manifestations of stoppage of racism against black people, 
because the constitution of 1988 is not a constitution of the German, French, Italian, Polish, Austrian or European people in 
general”. HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
131 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
132 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
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Framers turns up as the solution. The statement arguing that no mention to the Jewish people 
in the Constitutional Assembly was a result of the fact that “the constitution of 1988 is a 
constitution of the Brazilian People, to be applied to the Brazilian People and tended to solve 
our own problems”, as if discrimination against Jews were not a Brazilian problem, as well as 
the assertion that “the constitution of 1988 is not a constitution for the German, French, 
Italian, Polish, Austrian or European people in general”133, are patent examples of this 
understanding.  

The argument of mens legislatoris reinforced the naturalistic argument that racism, in 
the case, only applies to certain groups, recalling thus Justice Moreira Alves’s opinion that 
restricted it to “black people”134. As Justice Marco Aurélio mentioned, “the imprescriptibility 
can only fall upon the case of practice of racist discrimination against black people, under 
penalty of creating an imprescriptible open criminal constitutional norm”135. Indeed, he 
sustained this reasoning by creating a gradation of discriminating acts in conformity with the 
affected group: “the racism against black people, this one, definitely, established by the 
constitution, is only one of the forms of discrimination, and, since it is the most serious of 
them for it is rooted in the Brazilians’ life, it emerges as imprescriptible”136. This 
argumentation would then be inserted into the framework of the principle of proportionality. 

Formerly, when we examined Justice Mendes’s opinion, the three maxims of the 
principle of proportionality resulted in considering the defendant’s practice a crime of racism. 
By using the same three maxims, Justice Marco Aurélio argued the inexistence of this crime. 
First, the condemnation was not suitable, that is, able to cause the desired goal, insofar as the 
prohibition of publishing books or their apprehension or destruction were not the “suitable 
means to stop the discrimination against the Jewish people”137. After all, the simple 
transmission of “his version of history does not mean that the readers will agree, and, even if 
they do, it does not mean they will start discriminating Jews”138. Second, the condemnation 
was not necessary, that is, the comparative less harmful measure in the circumstance. In this 
analysis, Justice Marco Aurélio simply stated: “the observance of this subprinciple leaves the 
Tribunal only a possible solution: to grant the writ, in order to guarantee the right of freedom 
of speech, preserving then the books, for the restriction of this legal right will not even 
guarantee the protection of the Jewish people’s dignity”139. Third, by using Robert Alexy’s 
thinking, Justice Marco Aurélio defended that the condemnation was not proportional in its 
narrow sense, as long as the book’s content could not give rise to a “revolution in Brazilian 

                                                
133 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
134 See note supra.  
135 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
136 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
137 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
138 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
139 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
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society”140, and there were many other books with discriminating and racist content141 still 
available to the public. Accordingly, considering these activities a crime of racism was 
against a proportion between the adopted means and the interventional encroachment of this 
measure on the freedom of speech142.  

In order to solve the problem of how to handle with his premises and balance the legal 
principles at issue (equality principle and freedom of speech), the solution he implemented 
was an application, through balancing, of a whole naturalistic justification tied to a semantic 
approach. There was the affirmation of a need to interpret restrictively – or worse, “almost 
literally” – a restriction to basic rights, as if it were possible to proceed in this way. 
Afterwards, he carried out balancing of those legal principles with a peculiar interpretation of 
the facts that placed the naturalistic and originalist argument in a prevailing position143, 
thereby relativizing those legal principles according to a choice of what he regarded as 
teleologically best144 (people are not historically predisposed to practice discrimination 
against Jews, and, therefore, could not suffer any real damage145) for the whole society.  

1.5. Final Words 

This chapter introduced three relevant cases in constitutional adjudication with a more 
describing and instigating purpose, inasmuch as they will be further subject of critical review 
after we unfold the conception of limited rationality146. Yet, they could already indicate 
relevant aspects for this research. The Crucifix case demonstrated how a traditional value, the 
Christian belief of the Bavarian community, is assimilated in decision-making and how 

                                                
140 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
141 HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine. 
142 In his opinion, besides, many other worldwide well-known judgments were used as examples for the prevalence of 
freedom of speech in similar contexts, as the Lüth Case  (BverfGE 7, 198, 01.15.1958), Book of War Case (BverfGE, 90,1-
22, 01.11.1994), Murderers Soldiers Case (BverfGE 93, 266-312, 10.10.1995), Pornography Romance Case (BverfGE 
83,130, 11.27.1990), from German Constitutionalism; Terminiello v. Chicago Case (337 U.S. 1 – 1949), R.A.V. v. City of St. 
Paul (505 U.S. 337 – 1992), Texas v. Johnson (491 U.S. 397 – 1989), from the American Supreme Court; and the case of a 
comic publication against the Jewish people, judged by the Spanish Constitutional Court – Sentencia 176/1995, 12.11.1995).  
143 After all, based on what could he defend that a group, and not another, was discriminated in a society and why is a general 
predisposition to discrimination the central fundament to qualify an act as racist? Following the words of Nicklas Luhmann 
in a brilliant text that demystifies naturalistic considerations, after all, “it can no longer be assumed that the relation between 
cause and effects are objective facts of the world, based on what it would be thus possible to proceed to true and false 
judgments” (Luhmann, N. (1995). Kausaliät im Süden. Soziale Systeme 1 , 1, 7-28.), http://www.soziale-
systeme.ch/leseproben/luhmann.htm (accessed June 2nd, 2009), translation mine. 
144 Justice Marco Aurélio, moreover, attacked the opposite argument by emphasizing that relativizing freedom of speech, in 
this case, would represent a symbolical function, inasmuch it would implement a political correct image before the society. 
Thus, instead of examining the particularities of the case, the court should, in reality, act in order to please a social clamor. 
See HC 82.424-2/RS. Justice Marco Aurélio’s opinion.  
145 As we can observe in his opinion, the discrimination, in Brazil, can only historically and traditionally be considered 
against other groups. In his words, “it would be easier to defend the idea of restricting freedom of speech, if the issue in this 
habeas directed to the crucial problems challenged in Brazil, as, for instance, the theme of integrating black people, the 
Indian or the people from northeast into the society”. Racism, thus, could only be effectively practiced if a particular group 
has been traditionally victim of discrimination, which was not the case of Jews. If other group were the victim in this case, 
the decision would point to other direction, inasmuch as “a prejudged book against black people would have much more 
chance of representing a real threat to the dignity of those people, because in Brazil it would not be difficult to find adepts at 
those thoughts.  (HC 82.424-2/RS. Justice Marco Aurélio’s opinion, translation mine). 
146 See the eighth chapter.  
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balancing appears as an interesting instrument to account for the discussion about what is the 
“indispensable minimum of elements of compulsion” the state can impose on individuals or 
how much tolerance these individuals, members of a minority, should have in this context. 
Insofar as balancing appeared in both opinions, the prevailing and the dissenting ones, it is 
also an interesting example to show how this instrument can be easily deployed to sustain the 
enforceable character of constitutional principles as the freedom of faith and the state's duty 
of religious and philosophical neutrality (the prevailing opinion), or, on the contrary, to 
assume an axiological point of view. This last caractheristic we can observe in the dissenting 
opinion through its stress on the Christianism as a heritage of “the history of the Western 
cultural area”147, or the political argument of state’s dependency “on acceptance by parents of 
the school system it organizes”148. The Cannabis case in turn revealed how complex the 
dualism between law and politics in constitutional adjudication is. Indeed, it revealed how far 
the BVG carry out a political discussion either by means of the equality principle (article 3 (I) 
of the Basic Law) when it carried out a comparative evaluation of the cannabis products for 
society with other intoxicating substances, or through the discussion about balancing the 
principle of free development of personality (article 2 (I) of the Basic Law) combined with 
the right to freedom (article 2 (II) of the Basic Law) with the possible social consequences the 
use of cannabis products could cause. This case is particularly relevant, as we will further 
examine149, because it demonstrates how far a constitutional principle can achieve an 
objective content that can be directly applied to solve most problems of social life, raising 
thereby the doubts whether constitutional adjudication is not possibly intervening in the 
constitutional functions of the parliament. Finally, the Ellwanger case extended the debate to 
Brazilian reality, showing how another constitutional culture deploys methods and criteria, as 
the principle of proportionality, and balancing in particular, with the same structural 
framework as we observe in Germany, and how the same doubts about this instrument arise. 
By showing the arguments of Justices Gilmar Mendes and Marco Aurélio, one deploying 
balancing to reinforce the equality principle and the other to relativize it in favor of a 
naturalistic interpretation of Brazilian history and an originalist interpretation of the 
constitution, this chapter ended by suggesting how balancing opens up the risk for subjectivist 
rulings.  

Having examined the main arguments of these three cases the next step is to situate 
them in their respective constitutional realities. The intent is to verify how balancing, as we 
could remark in their contents, connects with the constitutional court’s shift to activism. In 
this regard, while understanding the context where these decisions were made, it is possible to 

                                                
147 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.   
148 BVerfGE 93, 1 – Kruzifix. Translation: Institute for Transnational Law.  
149 See the second chapter.  
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visualize the birth of a rational approach in adjudication that follows a historical constitutional 
development that, as interesting it is, contributes fundamentally to the comprehension of the 
second and third units. The next two chapters of this first unit, for this reason, will concentrate 
on the recent constitutional history of Germany and Brazil, as a means to complement this 
empirical research and uncover many singular characteristics that make these two realities 
crucial examples of a movement whereby constitutional adjudication, while searching for 
providing rational solutions as condition of its legitimacy, shifts to activism, resulting then in 
significant questions related to the principle of separation of powers. The next two chapters, 
accordingly, will connect history, the evolution of legal institutions, with decision-making, 
expressing thereby the perception that there is no possibility of investigating the rationality of 
adjudication without assuming that every constitutional problem, even though reaching a 
philosophical discussion as we will observe in the second and third units, is also a debate on 
concrete causes and consequences.    
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CHAPTER II 
BALANCING WITHIN THE CONTEXT OF GERMAN CONSTITUTIONALISM: THE 

BUNDESVERFASSUNGSGERICHT’S WAY TO ACTIVISM 

2.1. Introduction 

When the discussion about balancing appears at the center of a quest for rationalizing 
constitutional adjudication, the immediate connection, as the previous cases could already 
suggest1, is its comprehension as an element of the principle of proportionality, identified as the 
principle of proportionality in its narrow sense, whose characteristics are intimately related to the 
German recent historical development and to a particular interpretation of this principle that has 
widely been welcomed2. Indeed, the quest for providing a “rational” justification for decision-
making through the principle of proportionality, embracing thereby the purpose of “rationalizing” 
balancing, temporally coincides with the BVG’s way to activism. It is therefore not unreasonable 
to affirm that the history of the recent German constitutionalism closely relates to the history of 
the principle of proportionality, or, more specifically, that the development of the principle of 
proportionality connects itself to BVG’s history. Bernhard Schlink, for instance, remarks that, not 
only thanks this principle its career to BVG’s decisions, but also its decisions are overall 
decisions based on proportionality3. Jürgen Habermas also critically suggests how this principle, 
especially in Germany, appears as a key concept that serves to provide the norms in collision with 
a view of “unity and consistency of the Constitution”4, and Robert Alexy associates it with the 
very nature of principles5. In the last fifty years, we could observe a clear expansion of its 
deployment by constitutional courts, from Germany to Europe6, Israel7, Canada8, South Africa9, 

                                                
1 See the previous chapter.  
2 In this respect, it is notorious the interpretation of this principle with the triadic structure (suitability, necessity and 
proportionality in its narrow sense or balancing). An influential theory in this matter, which will be the main source for the 
analysis here of the rationality of balancing, is Robert Alexy’s Theory of Constitutional Rights. See the fourth chapter.  
3 Bernhard Schlink, "Der Grundsatz der Verhältnismäßigkeit," in Festschrift - 50 Jahre Bundesverfassungsgericht, ed. Peter 
Badura and Horst Dreier (Tübingen: Mohr Siebeck, 2001). 
4 Jürgen Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996), 248.  
5 Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 100.  
6 See Evelyn Ellis, The Principle of Proportionality in the Laws of Europe (Oxford: Hart, 1999); Søren Schønberg, "The Principle 
of Proportionality's Many Faces: a Comparative Study of Judicial Review in English, French, and EU Law," in Justitia, ed. Søren 
Schønberg (København: Jurist- og Økonomforbundets Forl, 2000); Nicholas Emiliou, The Principle of Proportionality in 
European Law: A Comparative Study (London: Kluwer Law Internat, 1996); Oliver Koch, Der Grundsatz der 
Verhältnismäßigkeit in der Rechtsprechung des Gerichtshofs der Europäischen Gemeinschaften (Berlin: Duncker & Humblot, 
2003); Enzo Cannizaro, Il Principio della Proporzionalità nell' Ordinamento Internazionale (Milano: Giuffrè, 2000); Sadursky 
Wojciech, Rights Before Courts: a Study of Constitutional Courts in the Post-Communist States of Central and Esatern Europe 
(Dordrecht: Springer, 2005). 
7 The principle of proportionality is the basis of the constitutional adjudication nowadays in Israel, and is deployed continuously 
through the adoption of the three-step proportionality test. See, for this purpose, Hamdi v. Commander of Judea and Samaria 
(1982), United Mizrahi Bank Ltd. v. Migdal Village (1995), Ben-Atiyah v. Minister of Education, Culture & Sports (1995).  
8 In Canada, the expansion of the principle of proportionality could be seen especially after the enactment of the Canada’s Charter 
of Rights and Freedoms, in 1982, whose §1 establishes that the Charter “guarantees the rights and freedoms set out in it subject 
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Central10 and South America, particularly in Colombia11 and Brazil12, as well as in Australia13. It 
could even be possible to argue its existence in United States of America14, although some 
objections exist in this matter15. There was also a clear spread of its promotion in different legal 

                                                                                                                                                        
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”. The Charter’s 
extensive catalogue of rights, as Sweet remarks, is structured in a way that invites the deployment of the principle of 
proportionality (See Alec Stone Sweet, Constitutionality, Balancing and Global Constitutionalism, 
http://www.law.columbia.edu/null/Stone-Sweet+-+Proportionality+Balancing? 
exclusive=filemgr.download&file_id=101159&showthumb=0 (accessed July 14, 2009)). Nowadays, Canada adopts, similarly to 
Germany, a three-step proportionally test (suitability, necessity, and proportionality in its narrow sense), but, unlike Germany, the 
accent usually is taken into the exam of the necessity, instead of the proportionality in its narrow sense. See, for this purpose, R. v. 
Oakes, Supreme Court of Canada, [1986], S. C. J. No. 7.  An interesting analysis of the principle of proportionality in comparison 
with the United States can be seen in Vicki C. Jackson, "Ambivalent Resistance and Comparative Constitutionalism: Opening Up 
the Conversation on ‘Proportionality”, Rights and Federalism," University of Pennsylvania Journal of Constitutional Law 1 
(1999): 583 ff.  
9 In South Africa, after the end of the apartheid regime and the introduction of an interim constitution in 1993, which established 
the judicial review by the South Africa’s Constitutional Court, the principle of proportionality gained a very strong diffusion. In 
the permanent constitution of 1996, the principle of proportionality received the constitutional status, as a “standard operating 
procedure for adjudicating limits on rights” (Sweet, Constitutionality, Balancing and Global Constitutionalism, 29), although not 
applied with the same systematization and analytical basis as in Germany.   See, for this purpose, the following decisions: State v. 
Makwayane.  
10 See Ruben Sánchez Gil, El Principio de Proporcionalidad (Mexico: Universidad Nacional Autônoma de México, 2007). 
11 See Miguel Carbonell, El Principio de Proporcionalidad en el Estado Constitucional (Bogotá: Universidad Externado de 
Colombia, 2007); Carlos Bernal Pulido, El Principio de Proporcionalidad y los Derechos Humanos (Madrid: Centro de Estúdios 
Políticos y Constitucionales, 2003). 
12 We will examine the development of this principle in Brazil in the next chapter. 
13 For an interesting analysis of the deployment of the principle of proportionality in Australia, showing the differences and 
possible conflicts in this reality, see Jeremy Kirk, "Constitutional Guarantees, Characterization and the Concept of 
Proportionality," Melbourne University Law Review 21, no. 1 (1997). 
14 In the United States, the deployment of a variable of the principle of proportionality, specifically balancing, can be seen, 
mainly, in four different scenarios, all of them related to the premise of an existence of a conflict between competing interests: 1) 
in the interpretation of the Eight Amendment, as we could observe in the case Ewing v. California, (538 U.S., 11, 20, 2003) which 
sustained the existence of a proportionality principle in the Eight Amendment applicable to non-capital sentences. In this opinion, 
the U.S. Supreme Court held that “the Eighth Amendment’s prohibition of ‘cruel and unusual punishments’ expresses a broad and 
basic proportionality principle that takes into account all of the justifications for penal sanctions” (Justice Scalia, 126)”; 2) in the 
interpretation of the fourth Amendment, as we can observe in Tenessee v. Garner (471 U.S. 1; 105, 1985), when the Court held 
that “to determine the constitutionality of a seizure ‘we must balance the nature and quality of intrusion on the individual’s Forth 
Amendment interests against the importance of the governmental interests alleged to justify the intrusion” (Opinion – Justice 
White). This case, particularly, shows how balancing deals with, on the one hand, government interests and, on the other, 
individual’s private sphere; 3) in the interpretation of the Fourteenth Amendment, as we can observe in City of Boerne v. Flores 
(512 U.S. 507, 1997) or Eldred v. Aschcroft (537 U.S. 186, 218, 2003); 4) in the interpretation of the First Amendment (Cf. 
F.C.C. v. League of Women Voters (468 U.S. 364, 1984). A very critical and interesting analysis of balancing in United States can 
be found in T. Alexander Aleinikoff, "Constitutional Law in the Age of Balancing," Yale Law Journal 96, no. 5 (April 1987): 
943-1005. For a comparative study of methodologies adopted in Europe and United States, including the deployment of a 
“balancing approach”, see Daniel Halberstan, "Desperately Seeking Europe: On Comparative Methodoloy and the Conception of 
Rights," International Journal of Constitutional Law 5, no. 1 (2007): 166-182. 
15 According to Gerald L. Neuman, the principle of proportionality in United States does not exactly correspond to its usual 
conception, and it is not prominent in adjudication and doctrine. His words: 
       “The concept of proportionality does not lack paralells in U.S. constitutional law. Basically, it is a form of balancing of 
interests (Güterabwägung) common to both systems, and articulated with a tripartite structure. But balancing is not regarded in 
U.S. constitutional doctrine as an element of the rule of law, and it is not applied to interferences with all constitutional rights. 
Some degree of appropriateness (Geeignetheit) might be viewed as an aspect of nonarbitrariness required by the rule of law, but 
necessity and proportionality in the narrow sense are not.  
       “Moreover, this is not merely a peculiarity of constitutional doctrine. Even with regard to nonconstitutional debates about the 
rule of law in the United States, proportionality (or balancing) does not figure prominently as a feature. Procedural conceptions of 
the rule of law do not identify proportionality as an essential characteristic of law, and substantive conceptions of the rule of law 
may invoke human rights constraints without specifying proportionality as a necessary structural feature of rights” (Gerald L. 
Neuman, Constitutional Conception of the Rule of Law and the Rechtsstaatsprinzip of the Grundgesetz, 
http//papers.ssrn.com/paper.taf?abstract_id=195368 (accessed July 14, 2009). 
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areas16, and an improvement of its methodological comprehension, with a better systematization 
of its elements (suitability, necessity, and proportionality in its narrow sense or balancing), as 
well as a theoretical appropriation by the scholarship17. It is certainly one of the most successful 
instruments already adopted by constitutional courts, and it has likewise radically transformed the 
constitution.  

The principle of proportionality, constructed as a dogmatic methodological structure that 
helps find the solution for a particular case and “rationally” systematizes the steps the judge has 
to observe in her duty, including how she has to carry out balancing, if necessary18, thanks much 
of its expansion to the contemporary transition to a casuistic jurisdiction in Germany19, as well as 
in other countries20. In Germany, where the grounds and elements of this principle have been 
systematically developed, this transition reverberates in the BVG’s more activist approach21, 
which, in many decisions, consolidates the conception of a guardian of not only the legal order, 
but also of the social values22 by using, as a communication towards society, arguments of policy, 
morality, economy, sociology, among others23. Normally, when a decision has to be taken 
regarding the constitutionality of a legal statute, the court inquires whether it is legitimate to 
achieve a specific goal and what the social consequences it brings about are. There is, 
accordingly, an exam of means and goals concerning the characteristics of a particular case and 
the possible encroachments the statute causes in an overall analysis of its effects in the society, 
which projects the need to deploy the principle of proportionality, and more specifically 
balancing, as a dogmatic method that seemingly best handles these tensions constitutionalism 
brings forth. Indeed, if, on the one hand, we could remark that the BVG’s workload is 

                                                
16 As Schlink remarks, in the history of German Constitutionalism, the principle of proportionality was applied, until mid-1950, 
particularly in the Administrative and “Police” law (Polizeirecht) and required only the exam of the legitimacy of a goal and the 
adequacy and necessity of the means to reach it. Nowadays, its deployment reaches not only the constitutional and administrative 
law, but also conflicts between organs, civil (especially with the theory of Drittwirkung), criminal (particularly in the evaluation 
of the sentence) and European law. Besides, it is also deployed not only when there is an excess of the intervention in the private’s 
sphere (Übermaßverbot), but also when the state remains passive, and causes a severe encroachment on the individual 
(Untermaßverbot). See Bernhard Schlink, "Der Grundsatz der Verhältnismäßigkeit," in Festschrift - 50 Jahre 
Bundesverfassungsgericht, ed. Peter Badura and Horst Dreier (Tübingen: Mohr Siebeck, 2001): 445. Similar movement can be 
seen nowadays in Brazilian constitutional reality through its expansion of to the most different areas of legal adjudication.  
17 See Schlink, “Der Grundsatz der Verhältnismäßigkeit”. 
18 Balancing is theoretically understood as the third element of the principle of proportionality, whose deployment takes place 
after the legal provision under examination succeeds in the exam of suitability and necessity.  
19 See Bernhard Schlink, "Abschied von der Dogmatik: Verfassungsrechtssprechung und Verfassungsrechtswissenschaft im 
Wandel," Merkur 692 (December 2006). 
20 We can see this movement, for instance, in Brazilian constitutional reality, where there is an expansion of the importance of the 
Supremo Tribunal Federal’s decisions to the comprehension of constitutionalism, as well as the advance of a constitutional culture 
centered on the denominated Súmulas (Binding Precedent), which are the court’s unified understanding regarding a particular 
subject. See the next chapter.  
21 See Bernhard Schlink, "The Journey into Activism," Cardozo Law Review 17 (1996).  
22 See Schlink, “Abschied von der Dogmatik: Verfassungsrechtssprechung und Verfassungsrechtswissenschaft im Wandel”.  
23 See Bernhard Schlink, "Open Justice in a Closed Legal System?," Cardozo Law Review 13 (1992): 1716.  
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particularly notable in questions about rights of freedom24 - and, in this case, the classic 
individualistic approach of opposition between private sphere and state action easily seems to call 
for this principle -, on the other, its deployment is more and more omnipresent, first and 
foremost, by virtue of the conception that the basic rights of the Basic Law also demand a 
positive action concerning BVG’s protective duty towards society.  

As a method that responds to this protective duty, the principle of proportionality, now 
embracing balancing in its triadic structure, is an outcome of this movement that led to the 
erection of different concepts and terms that could materialize rights as “principles of a total legal 
order whose normative content structures the system of rules as a whole”25. Indeed, similar to this 
movement in the interpretation and application of principles, the principle of proportionality 
shifted historically from the mere exam of suitability and necessity26 to the integration of 
balancing (now denominated principle of proportionality in its narrow sense) into its inner core. 
In this regard, it appears as a key concept that seemingly serves as a mechanism that renders 
unity and consistency in the process of decision-making27. It is a dogmatic structure that looks 
adequate for the complex dilemmas of contemporary constitutionalism and covers very well the 
aim to expand BVG’s protective activity to other dimensions than the traditional liberal 
conception of individual freedom and equality. As a consequence, rather than being conceived as 
an instrument to be deployed in strict areas as police and administrative law with a narrower 

                                                
24 See Bernhard Schlink, "The Dynamics of Constitutional Adjudication," in Habermas on Law and Democracy, ed. Michel 
Rosenfeld and Andrew Arato (Berkeley, LA: University of California Press, 1998), 373.  
25 According to Habermas, the legal doctrine adopts nowadays this ideal of basic rights as principles of a total legal order in 
different perspectives: 
       “This specifically German doctrine of basic rights focuses primarily on a few key ideas. These include the ‘reciprocal effect’ 
or (Wechselwirkung) between ordinary legal statutes and fundamental rights (which remain inviolable only in their ‘essential 
content’ or Wesengehalt); the ‘implicit limits on basic rights’, which hold even for those basic individual rights, such as the 
guarantees of human dignity, that impose affirmative duties on the state (the so-called sujektiv-öffentliche Rechte); the ‘radiating 
effect’ (Austrahlung) of basic rights on all areas of law and their ‘third-party effect’ (Drittwirkung) on the horizontal rights and 
duties holding between private persons; the state’s mandates and obligations to provide protection, which are tasks the Court 
derives from ‘objective’ legal character of basic rights as principles of legal order; and finally, the ‘dynamic protection of 
constitutional rights’ and the links in procedural law between such rights and the ‘objective’ content of constitutional law” (Jürgen 
Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996), 247).   
26 The principle of proportionality developed first in police and administrative law, in the form of the now named principle of 
necessity (Grundsatz der Erforderlichkeit) and also the principle of suitability (Grundsatz der Geeignetheit), in the final of 19th 
century, when the liberal idea that the state can only limitedly intervene in private freedom sphere in accordance with a delimited 
goal gained force, and when the control of administrative acts by an administrative superior higher court could be more 
independently carried out. From this period on, the exam of the binary means/goals, in reference to the less harmful means to 
achieve a goal, started to be deployed, even though without the definition of a criterion to evaluate this intensity. After the II 
World War, the principle of proportionality in its narrow sense, as nowadays conceived, began to be used, on account of the new 
dilemmas derived from a more active role of judicial review, and many laws, particularly in the domain of police law, started to 
describe it. Doctrine and the courts’ decision took, nonetheless, a long time before establishing a clear distinction between the 
different parts of the principle of proportionality in its broad sense. Furthermore, it is interesting to remark that all this evolution 
was practically not followed by a judicial reflection or even by constitutional scholarship’s critique. See, for a comprehensive 
analysis of the historical development of the principle of proportionality, Lothar Hirschberg, Der Grundsatz der 
Verhältnismäßigkeit (Göttingen: Otto Schwartz & CO, 1981), 1-42.  
27 Habermas, Between Facts and Norms, 248. 
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content and incidence, the principle of proportionality, with balancing28, achieves the most 
distinct legal areas. Moreover, it represents, for its flexibility, a very robust instrument that 
consolidates BVG’s tendency to increase its influence and authority within the context of 
constitutional democracy. Briefly, the principle of proportionality, now with balancing, 
concurrently contributes to the growth of a casuistic jurisdiction - and the consequent 
amplification of BVG’s power and influence towards society -, and expands itself because of this 
activism of the constitutional court.   

The BVG’s appearance, in 1951, radically transformed the comprehension of basic rights 
in Germany, and certainly one of the main transformations relates to the increasing deployment 
of the principle of proportionality, which supposedly “rationally” systematises the practice of 
balancing, in distinct legal matters. Unlike other constitutional realities, this principle is almost a 
requirement for the rightness of the decision and must be deployed as a necessary parameter in 
order to deliver a minimum of consistency and “rationality” in legal argumentation. Judges rarely 
decide constitutional issues involving a conflict of basic rights without referring to it, and the 
scholars follow the same predisposition to explore constitutional problems through the eyes of 
this methodology. In the Law Schools, a constitutional problem is solved as a proportional-
analysis problem, and most social and political issues are considered as a problem of fundamental 
rights29 whose resolution demands a proportional investigation of means and goals. German 
constitutional culture, therefore, is nowadays mostly a proportional-oriented culture centered on 
the BVG’s decisions, which is regarded as the most popular and admired constitutional organ30 
and whose decisions are rarely criticized and opposed by constitutional scholarship31. It is a real 
challenge, for this reason, to grasp how this interaction between the expectancy of society 
concerning the BVG’s assumed duty to safeguard social values and its inclination to explore the 
terrain of politics can be regarded in the realm of a constitutional democracy. The question 
concerning the separation of powers evidently stands out, and the BVG’s legitimacy, as a forum 
of discussion of political, economical, and social issues, becomes a primary concern. As a 
consequence, the question of whether the BVG can undertake a proportional analysis of social, 

                                                
28 The terminology in doctrine and in the BVG is not uniform. The principle of proportionality can be deployed as a broader 
principle encompassing the exam of suitability, necessity and proportionality in its strict sense, as it is here stressed, but it can also 
have a different meaning. Sometimes, the term “principle of proportionality” is applied simply to the principle of necessity or the 
principle of proportionality in its narrow sense. In other cases, the term prohibition of excess (Übermaßverbot) is used as synonym 
for the principle of proportionality in its narrow sense, principle of necessity, or to designate the principle of proportionality in its 
broad sense. Balancing, likewise, is not a harmonious term, but it is used more specifically as a correspondence to the principle of 
proportionality in its narrow sense. In this research, it will be used: the principle of proportionality in its broad sense 
encompassing the three sub-principles (suitability, necessity, and proportionality in its narrow sense). This last one we will also 
call balancing.  
29 See Bernhard Schlink, "German Constitutional Culture in Transition," Cardozo Law Review 14 (1993): 729.  
30 See Schlink, “Abschied von der Dogmatik: Verfassungsrechtsprechung und Verfassungsrechtswissenschaft im Wandel," 1125. 
31 See Schlink, “German Constitutional Culture in Transition,” 734.  
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political and economical values, as an activity of the very practice of judicial review, is also of 
central interest.  

The BVG’s posture as an activist court, which treats social, economical and political 
problems32 as if they were part of its own field of responsibility and authority, is a sign of a 
controversial historical development that not only favored a disbelief in traditional politics, but 
also claimed a new institution that could occupy the existing vacuum of legitimacy observed after 
the Second World War33.  The BVG took also advantage of a certain crisis in Jurisprudence 
derived from the period of National Socialism34, and, therefore, began acting without a 
consolidate doctrine that could exercise the critique of its decisions and the progressive gain of 
authority in the different subjects matters of social life. In this process, the reinforcement of a 
material judicial review based on a conception of legal rights as optimization commands gave 
rise to the possibility of establishing a form of argumentation that clearly politicized decision-
making, thereby increasing the power of judiciary and its discretion, as Habermas suggests, “in a 
way that threatens to upset the equilibrium in the normative structure of the classical 
constitutional state at the cost of citizens’ autonomy”35. The BVG appeared as the institution that 
assumed this role of social guard that might put in jeopardy much of the principle of sovereignty 
of people, although, paradoxically, an expansion of its popular acceptance has followed this 
movement36. The constitutional reality in Germany is, accordingly, complex not only because of 
the particular configuration of a nation strongly challenged by the reconstruction of social values 
and the legal order in the postwar period, which brings to light the tortuous process of fulfilling 
the institutional gap by an organ that was credited to exercise this expected function, but also on 
account of the following social acceptance of this process, as if, apart from the consolidation of 
basic rights, the political and social order needed to be conducted heteronomously by a group of 
honest, skillful and prudent judges. This second aspect is even more intricate when we witness 
the prevalence of a constitutional scholarship that canonizes the BVG’s decisions, instead of 
exercising its duty of offsetting its authority and providing the critique37.  

There is no possible reconstruction of the increase of the deployment of the principle of 
proportionality, and balancing specifically, if not accompanied by the comprehension of these 
relevant aspects that transformed the BVG into the fundamental organ of German constitutional 
reality. The principle of proportionality and the continuous use of balancing, as a “rational” 

                                                
32 Ibid., 729.  
33 Ibid., 725. 
34 Ibid., 733.  
35 Habermas, Between Facts and Norms, 246.  
36 See Schlink, “Abschied von der Dogmatik: Verfassungsrechtsprechung und Verfassungsrechtswissenschaft im Wandel,” 1125 
37 See Schlink, “German Constitutional Culture in Transition,” 734.  
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response for decision-making, are the reflex of the development of a constitutional court that 
descends from a period of crisis and assumes the role of centralizing the social and political 
discussions under its sphere of authority. It is the consequence of BVG’s progressive undertaking 
of the responsibility of representing and preserving German higher social values, of dealing with 
many conflicts deriving from the dualism between law and politics38 as if any conflict of social 
life could be interpreted as a problem of basic rights39, and of its propensity for attending 
foremost the present and future problems rather than focusing on the institutional development of 
the legal order as a whole40. In fact, it is the perfect instrument to embrace the vast domain that 
the BVG has taken on as its historical commitment to the society, and is likewise the bridge to 
promote an aura of methodological consistency and rationality in legal argumentation, which 
strengthens the justification for the increase of its realm of influence and intervention in the 
public and private sphere.  

This chapter, above all, will focus on the process in which the BVG gained this 
characteristic of a political activist constitutional court, and how it opened up the space for 
balancing in political matters. In this regard, it will provide an analysis of how the principle of 
proportionality, and balancing in particular, could, indeed, be regarded as one of the foundations 
of German constitutionalism and how it fits properly for the purpose of expanding the BVG’s 
activities to many different domains of social life by exposing some methodological and 
seemingly rational justification in this process. For this purpose, we will stress here four specific 
themes: 1st) a brief introduction to the principle of proportionality, in order to examine its most 
well-known configuration: the triadic structure of suitability, necessity and proportionality in its 
narrow sense or balancing, which, in particular, will be the main focus of this investigation, even 
because it is balancing that is more intimately related to this BVG’s way to activism41 (2.2); 2nd) 
the historical analysis of the BVG’s way to politics after its institution in the middle of the 
postwar crisis, in order to disclose that the dualism between law and politics that is in the core of 
its activities has an intimate relation with German institutional history (2.3); 3rd) the 
transformations in constitutional dogmatics concerning the interpretation of basic rights, now 

                                                
38 According to Peter Häberle, this dualism can be seen - apart from the evident situations, as in the claim to BVG’s “self-
restraint” or in the selection of the judges of the constitutional court - in the practice of decision-making, as we can observe in the 
methods of interpretation followed by the question regarding the political consequences of the decision, as well as in the 
investigation of the binding effects of constitutional decisions. There is also this deal with law and politics in the admission of an 
appeal, in the definition of a principle, in the tactics and strategies adopted in the constitutional process, and in the specification of 
the intensity of the facts (See Peter Häberle, "Grundprobleme der Verfassungsgerichtsbarkeit," in Verfassungsgerichtsbarkeit, ed. 
Peter Häberle (Darmstadt: Wissenschaftliche Buchgesellschaft, 1976), 4-5).  
39 See Schlink, “German Constitutional Culture in Transition,” 722.  
40 See Habermas, Between Facts and Norms, 246. 
41 This chapter will only briefly discuss the triadic structure of the principle of proportionality. For the central focus of this 
research refers to the rationality of balancing, particularly this element will be subject of more detailed analysis in the fourth 
chapter, using, for this purpose, Robert Alexy’s Theory of Constitutional Rights as the main source.  
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transmuted into objective principles of a total legal order, which promoted serious outcomes in 
the domain of judicial review (2.4); and 4th) the constitutional scholarship reaction against this 
politicization of judicial review in Germany, particularly by reason of the increasing deployment 
of balancing, now “rationally” justified within the structure of the principle of proportionality, 
which can promote, as long as it enfeebles the consistency of the system of rights through the 
objective structure basic rights acquires, the judicial exercise of arbitrary and subjectivist rulings 
(2.5).  

2.2. Balancing within the Triadic Framework of the Principle of Proportionality: A Brief 
Introduction 

The principle of proportionality (Verhältnismäßigkeitgrundsatz), especially after having 
incorporated balancing in its inner core, is a very persuasive instrument for solving conflicts 
between basic rights or any other value the conception of constitution as a “concrete order of 
values” embraces. It is a technique of constitutional adjudication that, within this context of a 
value-based approach and political fundaments in adjudication, as well as of an enfeeblement of a 
dogmatic reasoning, as we will shortly examine, intends to set forth a systematized justification 
for decision-making. Strongly grounded in the BVG’s activities, in the 1950s and 1960s, relevant 
dissertations provided a methodological comprehension of this principle, and, while considering 
it to have a constitutional status, also examined the distinction between its elements42. In the 
following years, the commitment to promote systematization, a deeper examination of its 
characteristics, or a rational justification for it has been notorious43. But much of this 
development has transformed constitutional scholarship into an activity shaped according to the 
BVG’s decisions, especially because this court has continuously provided material through its 
decisions referring to the principle of proportionality. This aspect generates, consequently, a 

                                                
42 Rupprecht von Krauss was the one that coined, in 1953, for the first time, the term principle of proportionality in the narrow 
sense (Verhältnismäßigkeit im engeren Sinn) by distinguishing it from the principle of necessity (even though then named as the 
principle of proportionality), which he identified with the principle of suitability. He mentioned that proportionality in the narrow 
sense refers to a relationship between two or more measured quantities. For him, the new constitutional order is regarded as a 
proportional analysis order. He also attempted to treat this principle as a constitutional principle (See Rupprecht von Krauss, Der 
Grundsatz der Verhältnismäßigkeit in seiner Bedeutung für die Notwendigkeit des Mittels in Verwaltungsrecht (Hamburg: Appel, 
1955)). In 1961, in turn, Peter Lerche developed a clear distinction, even though connected, between the principle of necessity and 
the principle of proportionality. For him, they have distinct content. Whereas the first refers to the premise that, among different 
possibilities that suitably can reach the goal, we have to choose the one that causes less encroachment on the private sphere, the 
second refers to a balancing between means and goals. He also sustained the constitutional status of the principle, as a 
consequence of the modern welfare state and of the programmatic constitution (dirigierende Verfassung). See Peter Lerche, 
Übermaß und Verfassungsrecht: zur Bindung des Gesetzgebers an die Grundsätze der Verhältnismäßigkeit und der 
Erforderlichkeit (Goldbach: Keip, 1999). 
43 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994); Hans Hanau, Der Grundsatz der 
Verhältnismäßigkeit als Schranke privater Gestaltungsmacht (Tübingen: Mohr-Siebeck, 2004); Bernhard Schlink, Abwägung im 
Verfassungsrecht (Berlin: Duncker & Humblot, 1976). Schlink, nonetheless, concluded that balancing is not a rational response 
for adjudication. See item 2.5.  
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complex context, for the BVG, although advancing on the deployment of this principle, has not 
truly contributed with a fundament for its deployment, nor presented a methodological structure 
of its elements. The BVG frequently uses different terminologies or mixes up the content of its 
elements44, and most of the fundaments used to justify this principle (rule of law 
(Rechtsstaatsprinzip), “core content” of basic rights (Wesengehaltsargument of article 19 (2) of 
the Basic Law), for example) as well as its constitutional status, are normally simply presented 
without further discussion45. In addition, contrary to the scholarship role, those incoherencies 
were not direct confronted - and when they were46, they were clearly a minority voice47 -, 
resulting in a non-critical space where the BVG’s expansionist purpose could more effortlessly 
happen48.  

Nonetheless, by investigating the most prominent theories regarding the principle of 
proportionality, we can already find some connections that point out, if not with an expected 
coherence, at least a possible comprehension of its premises and elements. In this case, for 
instance, while Peter Lerche distinguishes the principle of proportionality (Grundsatz der 
Verhältnismäßigkeit) and the principle of necessity (Grundsatz der Erforderlichkeit) through an 
extensive analysis of both in the realm of a programmatic constitution (dirigierende Verfassung) 
– and here the principle of suitability (Grundsatz der Geeignetheit), even though introduced, is 
regarded as often thrown together with the principle of necessity and proportionality49 –, Lothar 
Hirschberg is very careful about bringing out the triadic division of the principle of 
proportionality (suitability, necessity, and proportionality in the narrow sense), even though 
recognizing the difficulties of this division50, and the problems that these elements, and 

                                                
44 See Bernhard Schlink, "Der Grundsatz der Verhältnismäßigkeit," in Festschrift - 50 Jahre Bundesverfassungsgericht, ed. Peter 
Badura and Horst Dreier (Tübingen: Mohr Siebeck, 2001): 446.  
45 Ibid., 446.  
46 Some authors have explicitly exposed this problematic situation in constitutional adjudication. See, for instance, Schlink,“Der 
Grundsatz der Verhältnismäßigkeit”; Helmut D. Fangmann, Justiz gegen Demokratie: Entstehung- und Funktionsbedingungen 
der Verfassungsjustiz in Deutschland (Frankfurt a.M; New York: Campus Verlag, 1979); Habermas, Between Facts and Norms; 
Walter Leisner, Der Abwägungsstaat: Verhältnismäßigkeit als Gerechtigkeit? (Berlin: Duncker & Humblot, 1997). 
47 See Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 208.  
48 Indeed, there is an environment where the BVG’s decisions are not really concerned with coming up with a systematized 
understanding of the principle of proportionality, its elements and, first and foremost, its fundament and raison d´être, and where 
the constitutional scholarship mostly upholds these characteristics, without entering into the most convoluted questions of this 
movement. For instance, how can balancing, and the objective nature of basic principles behind it, be compatible with the 
separation of powers? How can both be defended in a democratic regime where individuals respect each other as free and equal in 
their differences? Finally, how can both be, in fact, compatible with the constitution? (See Schlink, “Der Grundsatz der 
Verhältnismäßigkeit,” 447) Evidently, this leads to a vicious circle: while the BVG deploys this principle almost as a natural and 
evident premise in judicial review, and the constitutional scholarship endorses this development, the BVG can continue acting 
without discussing more deeply the grounds and the methodology of the principle of proportionality, and balancing in particular; 
while the constitutional scholarship basically becomes fashioned by the BVG’s posture, it can abstain from entering into those 
convoluted questions.  
49 See. Lerche, Übermaß und Verfassungsrecht, 76. Peter Lerche, in the preface of the second edition, mentions that, even though 
he examined the principle of suitability, its analysis was not so emphatic, and this could be deemed an omission. See Ibid., X.  
50 See Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 59 ff.  
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particularly balancing, raise51. By the same token, whereas Bernhard Schlink, aside from 
exposing the risks of a confusion between law and politics, as well as of irrational rulings52, 
brings forward an extensive analysis of this principle by focusing upon the suitability and 
necessity of the state’s intervention, the legitimacy of the goal, and the protection of citizen’s 
minimal position53, as well as by criticizing the prevalent conception of balancing54, Robert 
Alexy, a notorious defender of the rationality55 of this principle, and of balancing in particular, 
presents a whole methodology for its deployment grounded in the classic triadic division of 
suitability, necessity, and proportionality in the narrow sense. Hence, it is from these points of 
contact among these authors and also the BVG’s practice that we can briefly introduce, though 
more as instigation for a future detailed analysis of balancing56, the triadic structure of the 
principle of proportionality57.  

The principle of proportionality stems from the following premise: any concrete measure 
capable of affecting the private sphere has to be compatible with a proportional analysis of means 
and goals. It is, therefore, a principle that clearly stresses the protection of freedom sphere and is 
founded upon the concept of limits of limits (Schranken-Schranken) of basic rights58. 
Accordingly, a radical difference reflects upon the analysis of any act, in particular a state one: an 
act is not legitimate merely because it obeys the legal proviso (Gesetzvorberhalt), but also when 
it does not cause a disproportional interference with the individual freedom (proportional legal 
proviso – Vorbehalt des verhältnismäßigen Gesetzes59). The legitimacy of an act then relies on an 
assessment of means and goals by observing the relationship between the act and the space of 
private autonomy. As a relational basis, the exam of proportionality demands that the space for 
action is also a relative one: there is not an absolute definition of a measure to be carried out, and, 

                                                
51 Ibid., 219 ff.  
52 See Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 461, 464-465.  
53 The protection of the citizen’s minimal position varies from case to case, from area to area. For instance, in the case of property, 
the BVG pointed out the minimal position as what the personal job and effort can earn; in the area of profession, the BVG 
indicated the personal and economical existence; in the area of freedom of expression, the minimal position lies in the possibility 
of participation in the process of free communication, etc. In this realm, the question about the minimal position can lead to the 
protection of a minimal property or the protection of a role. See, for this purpose, Schlink, Abwägung im Verfassungsrecht, 193-
195. 
54 See Item 2.5. 
55 See Robert Alexy, “Balancing, Constitutional Review, and Representation,” International Journal of Constitutional Law 
(Oxford University Press and New York School of Law) 3, no. 4 (2005): 577.  
56 See the fourth chapter.  
57 Since the purpose of this research relates to the rationality of balancing, the analysis of the principles of suitability and necessity 
will be merely superficially discussed.  
58 The concept of limits of limits (Schranken-Schranken) in the realm of constitutional adjudication links itself with the principle 
of proportionality according to these premises: 1) the state’s followed goal must be followed as such; 2) the state’s appointed 
means must be appointed as such; 3) the deployment of the means must be suitable to reach the goal; 4) the deployment of the 
means must be necessary to reach the goal. A last criterion could be found in the realm of the principle of proportionality in the 
narrow sense: the intervention in the private sphere and the aimed goal must be in a proportional basis between them. See, for this 
purpose, Bodo Pieroth and Bernhard Schlink, Grundrechte: Staatsrecht II (Heidelberg: C. F. Müller, 2006), 64-66.  
59 See Bernhard Schlink, "Freiheit durch Eingriffsabwehr - Rekonstruktion der klassischen Grundrechtsfunktion," Europäische 
Grundrechte Zeitschrift (N.P. Engel Verlag), 1984: 457-459.  



37  

consequently, the existence of different possibilities of election of which measure is in a better 
proportional relationship with an objective turns into a condition for its deployment.  

Those different possibilities of election, in turn, depend on a means/goals arrangement the 
judge will explore based on two main concerns reflecting the practicable proportional solutions: 
one stressing the empirical elements of this relationship, and the other concentrating upon the 
evaluation of the weight of two or more variables (a value, a legal principle, for instance) in 
conflict. Whereas the first one lies in the idea of factual causality and in the experiences and 
“scientific” knowledge concerning their natural or social environment60, the second one in turn 
highlights the idea that every measure has a value the goal transmits to, which, expressed in a 
different way, corresponds to the hypothesis that it functions as a relational basis grounded in the 
weight those values have for a particular circumstance61. In this case, “means and goal are 
weighted together according to their ‘proportion’”62. The first assessment reflects upon the exam 
of suitability and necessity; the second, in turn, leads to the most controversial and complex area 
where the principle of proportionality develops: balancing or principle of proportionality in the 
narrow sense, which, for it is closely related to the BVG’s way to activism, will be the subject of 
a more detailed consideration. In addition, as long as balancing is where the defense of rationality 
of decision-making in this configuration of BVG’s activism appears as the most convoluted 
theme, the research here will place the emphasis on this subject matter and on the possible 
questions it raises, whose grounds will be directly confronted in the second unit.  

The principle of suitability (Grundsatz der Geeignetheit or Zwecktauglichkeit), the most 
elementary of them, indicates that, with a determined measure, the goal can be achieved, or, in 
other words, “the reality, that is, the hypothesis and theories that we have about the reality, must 
allow the prognosis that, when the means are adopted, also the goal is reached”63. For it is in the 
realm of prognosis, the principle of suitability seems to provide, better than the other elements of 
the principle of proportionality, an objective comprehension of the reality by bringing to light the 
knowledge of the past and present empirical facts as a means to determine whether a future 
result64 is achievable65. The BVG has deployed it continuously, usually by stating that a “measure 
is suitable, when with its help one can promote the desired consequence”66.  

                                                
60 See Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 44.  
61 Lothar Hirschberg understands that, even though most of the cases involving the deployment of the principle of proportionality 
in the narrow sense still lies in a relationship between means and goals, with the expansion of the areas the principle now reaches, 
one could conclude that there are some fewer cases in which this connection is no longer visualized. See Ibid., 45 ff. 
62 Lerche, Übermaß und Verfassungsrecht, 19, translation mine.  
63 Schlink, "Der Grundsatz der Verhältnismäβigkeit," 453, translation mine.  
64 Notwithstanding that it is an empirical examination, some difficulties could occur by reason of the very capacity to examine the 
facts. In this matter, for instance, we could point out how complicated it is to make a prognosis of whether a determined measure 
can indeed be suitable to achieve a determined result. In this regard, the exam needs to take into account a very complex 
investigation of the possible capacity of prediction by whom practiced the activity at stake. The BVG has already indicated the 



38  

Also in the domain of factual examination, the principle of necessity (Grundsatz der 
Erforderlichkeit, Notwendigkeit or Prinzip des geringsten Eingriffs) has a greater weight in this 
analysis than the principle of suitability, inasmuch as “only what is suitable can also be 
necessary; what is necessary cannot be unsuitable”67. In its basis, rather than inquiring whether, 
by observing the empirical circumstances, a determined measure can reach the goal, the exam of 
necessity relies on the quality of the interference with the private sphere. The question here lies in 
its quality grounded in the least encroachment upon the private freedom. It is concerned with the 
deployment of a measure that, in comparison with others, is equally effective, but encroaches less 
upon the private freedom sphere, or, in other words, “the reality, that is, our hypothesis and 
theories must allow the further prognosis that, when the means is not adopted, also the goal is not 
reached”68. The measure, therefore, in comparison with the possible others, has to cause 
minimum harm to the addressees. It has to be the mildest measure concerning the adverse 
intervention in the private status of the affected individuals through the consideration of all 
factual circumstances involved in the case69. “Under several possible (= suitable to reach the 
goal) instruments must only be chosen the one that generates less drastic consequences”70. The 
BVG, as well, has clearly deployed this principle – indeed, we could remark that this is the oldest 

                                                                                                                                                        
difficulty of an accurate parliament’s prediction as an aspect to be considered in the exam of suitability. According to it, it is 
necessary to observe whether “the legislator, in his view, could assume that the measure would be suitable to reach the stated 
objective, or whether his prognosis for the assessment of the economic-political connections was then appropriate and justifiable” 
(BVerfGE 38, 61 (1974) – Leberpfennig, translation mine). 
65 Schlink examines the elements of the principle of proportionality also by highlighting the difference between prognoses and 
evaluations (Bewertungen). According to him, whereas prognoses refers to statements about the reality in the future based on the 
observation of the past and present, which allows to prove whether a determined knowledge is true or false (objective truth), 
evaluations correspond to subjective decisions concerning the analysis of the positive and negative consequences of a measure 
that are accepted or not by other evaluations. Whereas the first, therefore, refers to the legal rationality, the other is compatible 
with the rationality of politics. See, for this purpose, Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 455-56.  
66 See BVerfGE 33, 171 – Honorarverteilung (1972); BVerfGE 39, 210 – Mühlenstrukturgesetz (1975); BVerfGE 90, 145 – 
Cannabis (1994), translation mine.  
67 Bodo Pieroth and Bernhard Schlink, Grundrechte: Staatsrecht II (Heidelberg: C. F. Müller, 2006), 66, translation mine. 
68 Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 453, translation mine.  
69 Nonetheless, more than suitability, the principle of necessity also raises relevant questions. Bernhard Schlink, for instance, 
alleges that this principle can advance on evaluative issues (not simply the prognosis of the mildest means in comparison with 
equal effective others), and, hence, on questions based on political arguments. Moreover, according to him, “to determine that a 
means is not necessary to reach a goal, because another mildest means exists, one must take into account the citizens’ evaluation 
as his truth, not find his own evaluation” (Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 456, translation mine). There is, 
accordingly, a difficulty in the qualification of which is the mildest measure, for the reference – the citizen’s evaluation – is not so 
predicable and can vary from context to context.  After all, “different means burden different citizens differently” (Ibid., 457, 
translation mine). Similar thinking Lothar Hirschberg stresses, when he mentions that, even though this issue is usually 
unproblematic, the definition of the mildest means causes relevant difficulties, especially when there is not a previous definition 
of the addresses or the circle of addresses, and when, for different reasons, the situation brings out a conflict between the general 
and average consideration of the mildest measure and the particularities of the case (See Hirschberg, Der Grundsatz der 
Verhältnismäßigkeit, 69). True, in the definition of the mildest means, one could attempt to define an average parameter – and 
this, in fact, is what should happen in the case of general rules – but even this investigation relies on empirical content that 
presents many difficulties. 
70 See Lerche, Übermaß und Verfassungsrecht, 19, translation mine. 
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understanding of the principle of proportionality71 - by stating that a means is necessary “if 
another, equally effective, but less noticeably restricting means could not be selected”72.  

In any case, it is the third element, balancing or principle of proportionality in its narrow 
sense, that by all means raises the most intricate doubts in this subject matter, especially in what 
refers to the theme of rationality. As the most visible expression among the three elements of the 
BVG’s movement towards an active political role, owing to the fact that it comfortably absorbs 
the idea of constitution as an “order of values” (Wertordnung) embracing the totality of the legal 
order, as well as expresses a seemingly methodological justification for the assimilation of 
political arguments as a legitimate and correct component of constitutional adjudication, 
balancing (Verhältnismäßigkeit im engeren Sinn or Abwägung73) already appears marked by 
controversies and dilemmas. Unlike the previous elements, balancing stems from the conflictive 
basis of universality of possible arguments to be deployed in its structure, insofar as, more than 
focusing on the empirical reality, it works in this margin of free appreciation where a 
proportional assessment is carried out in abstract74.  The accent now is on the establishment of an 
adequate, “reasonable”75 and proportional relationship between two or more imaginable interests 
playing a special role in the examination of a case. Balancing, accordingly, lies in the capacity to 
sett up the best result in the assessment of two or more conflictive interests or goods, no longer in 
the factual control of the different means and their respective burdens caused to the addressees. In 
this respect, there is a balancing of goods or interests grounded in a relation between means and 
goals that transforms radically the court’s space of appreciation. This is the reason why it is a 
special instrument for its active role: more than the concern with the construction of a reliable 

                                                
71 See note supra.  
72 See BVerfGE 38, 281; BVerfGE 40, 71; BVerfGE 49, 24, translation mine.   
73 Some authors differentiate balancing or, more particularly, balancing of goods (Güterabwägung) from the principle of 
proportionality in its narrow sense. Since the focus here is on the question of rationality, particularly on Robert Alexy’s approach, 
and the BVG’s practice has not provided a clear distinction between them, both concepts will be identified. For an analysis of this 
distinction and the variations about this issue, see Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 89 ff.  
74 Naturally, this conclusion does not mean that balancing is away from the concrete aspects of the case, but only that its focus is 
on the assessment of the conflictive goods or interests that the simple factual examination of which means is more suitable or 
necessary for a particular goal cannot solve. After all, every abstract examination, and more specifically the one relating to the 
elements of the case, necessarily links with the reality. The issue, therefore, relates to the focus balancing brings forth.  
75 Usually the constitutional scholars and the BVG’s decisions use the concepts of reasonableness (Zumutbarkeit) and 
proportionality (Verhältnismäßigkeit) as synonyms. An unreasonable act, therefore, can have the meaning of a disproportional act 
(or more specifically, disproportional in the narrow sense). Besides, the concept of reasonableness – and thus of an unreasonable 
act – can be used as a concept in which any kind of injustice can be placed. However, sometimes constitutional scholarship 
differentiates them: the reasonableness refers to an absolute intervention in private sphere, and, as such, an unreasonable act is 
unacceptable. A disproportional act, on the other hand, is unacceptable only in a relational basis, that is, in the observance of the 
goal. This point of view, nonetheless, misses the central argument that an unacceptable act cannot be absolutely conceived, at 
least when the position of basic right – and their deprivation in particular cases – remains without danger of being disrupted, but 
rather refers to a concrete situation, where the goal and the intervention will be evaluated in accordance with all the aspects the 
situation presents. Moreover, this issue leads to the debate on the absolute and relative meaning of the idea of an “essential core” 
(Wesengehalt) of basic rights. See, for this purpose, Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 451-453.  For an analysis 
of debate on the concept of “essential core” and its connection with the principle of proportionality, see Manfred Stelzer, Das 
Wesesgehaltsargument und der Grundsatz der Verhältnismäßigkeit (Wien; New York: Springer, 1991). 
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and consistent system of rights built on established norms and guarantees76, on some methods 
and concepts framed by dogmatics, or even on  the premise that “the court must decide each case 
in a way that preservers the coherence77 of the legal order as a whole”78, we could argue that, 
with balancing, the accent can be easily transferred to a political argument of which value or 
interest offers, in a particular time, a better result for society (and, hence, founded upon the 
approval of the addressees) from the elements of the case79.  

In this balancing, for instance, there is, on the one hand, a legal right or a value the judge 
considers relevant; on the other, there is the sacrifice of another legal right or value. In this 
connection between relevance and sacrifice, a balancing is performed in order to specify which 
legal right or value must prevail, which of them has more weight in a particular circumstance and 
how proportionally they can thereby agree with each other. It furnishes a mechanism to evaluate 
how, in this appreciation of their relevance or weight, we can better achieve the goal that is best 
for society as a whole, without meaning a total disregard for the other one. This is the reason why 
the judge attempts to create harmony between them, usually founded upon the idea of an “order 
of values”, that can set up an adequate and proportional correspondence with the goal80 as a 
means to avoid excesses: “the measure must not thereby excessively burden [the addressees]”81.  

As regards the measurement of this excess, the judge must proceed to an assessment that 
will take into account, for example, other parameters than those the exam of suitability and 
necessity gave rise, as the relevant economical and general interests at stake82, the superior 
primary societal goods83, the cultural heritage of a community84, the social acceptance and effects 
of a good85, the interests of the subjects involved86, the efficiency of the process87, the premise 
that the citizens’ legal protection is stronger insofar as the imposed burden is heavier and the 

                                                
76 See Schlink, “Der Grundsatz der Verhältnismäßigkeit,” 456.  
77 See the sixth chapter.   
78 Habermas, Between Facts and Norms, 237.  
79 Even though we sustain here the argument that balancing leads to the deployment of a political argument within the context of 
constitutional adjudication, one could argue that, notwithstanding that the realm of goods and interests is widely expanded in this 
situation, balancing must observe how every decision integrates the whole legal order, which refrains it from a political 
argumentation (See Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 149). This conclusion, nonetheless, does not seem to 
correspond to the BVG’s practice, for more and more its decisions become a case-to-case analysis somehow disconnected from 
this concern with keeping coherent the constitutional argumentation grounded in the idea of preserving the legal order as a whole 
and its institutional background. Besides, as we will further examine, in the structure of balancing lies normally a very serious 
conception of rationality that mixes up arguments of policy and arguments of principle. See, for this purpose, the second unit.  
80  See BVerfGE 18, 353 (1965) – Devisenbewirtschaftungsgesetz; BVerfGE 35, 382 (1973) – Ausländerausweisung. BVerfGE 
35, 202 (1973) - Lebach 
81 BVerfGE 90, 145  (1994) – Cannabis, translation mine. 
82 See BVerfGE 18, 353 (1965) – Devisenbewirtschaftungsgesetz. 
83 See Pieroth and Schlink, Grundrechte – Staatsrecht II, 66.  
84 See BVerfGE 93, 1 (1995) – Kruzifix. 
85 See BVerfGE 90, 145 (1994) – Cannabis.  
86 See BVerfGE 24, 119 (1968) – Adoption I 
87 See BVerfGE 38, 105 (1974)  - Rechtsbeistand.  
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measure is irreversible88, among others. Moreover, the judge can attempt to set up a material 
category89 that can work as a higher standard90 for the evaluation of a particular case, as, for 
instance, the Aristotelian concept of distributive91 or commutative92 justice93 or a utilitarian 
principle94. Different criteria, accordingly, can be brought to this assessment of means and goals, 
in order to supply adjudication with a broader margin of appreciation and to apparently “correct” 
(balancing as a technique of correction of the limits of state’s decisions95) the possible deviations 
of state’s intervention not solved by the previous exams of suitability and necessity96.  

At any rate, balancing, now embedded in the structural framework of the principle of 
proportionality, has this quality of allowing a broader margin of appreciation in adjudication 
while fitting perfectly with a practice oriented, more and more, to activism. In this respect, the 
BVG embraced balancing as a powerful instrument to develop a more intervenient attitude 
towards the most distinct themes of social life, a characteristic that has close connection with a 
controversial history that transformed it into the representative of the legal and social order 
within the context of a Germany recently emerging from the Second World War. This history, 
followed by a new interpretation of legal rights, originated from this shift to exercising a political 
duty towards the society – the idea of basic rights as objective principles of a total legal order, as 
we will examine shortly -, is a fundamental premise to understand why balancing appeared as a 

                                                
88 See BVerfGE 35, 382 (1973) – Ausländerausweisung.  
89 See Hanau, Der Grundsatz der Verhältinismäßigkeit als Schranke privater Gestaltungsmacht, 97.  
90 In the definition of a higher standard, we could remark the connection between balancing and the equality principle. Difficulties 
appear in the definition of a distinction between them. We could argue, for instance, that, whereas balancing refers to an 
assessment of goods or interests regarding a particular case, the equality principle, on the other hand, is linked with the premise of 
a comparison between cases in order to achieve equal solutions. Besides, they could yield distinct effects: whereas the court, in 
the assessment of a violation of the equality principle, could leave the solution open to the legislator (whether through the 
modification of the norm applied to the case or whether through the modification of the norm used as basis for comparison, or 
even through the modification of both), in the case of the deployment of balancing, the solution can only lead to the conclusion of 
whether the norm applied to the case is proportional and, thus, constitutional or not. According to this perspective, balancing 
provides an assessment of the individual case, which should walk in harmony with the equality principle grounded in a 
comparative perspective of cases that carry the idea of what is right for the particular context. This is the reason why “after the 
perception that the equality principle and the principle of proportionality (assessment of the individual case), as the most abstract 
legal approaches, contain the same elements merely disposed in distinct arrangement, this observation [the idea that one can 
justify the other] can no longer cause surprise” (Hirschberg, Der Grundsatz der Verhältnismäßigkeit, 127, translation mine). Both 
principles, according to this point of view, are expression of a command of differentiation (Differenzierungsgebot), the principle 
of proportionality as a guarantee of this command in the individual case; the equality principle as a guarantee in the comparison of 
cases. In any circumstance, as Hirschberg remarks, the problem lies in the definition of the final point  - the material value – that 
is behind both principles, and, moreover, this is where the danger of arbitrary rulings appears. In addition, there is always the 
difficulty to define the extension of the influence of comparative cases and the general idea that it exposes to the one at stake, as 
well as to establish a proportion of the goods at issue.  For a detailed analysis of this approach, see Ibid., 111-132.  
91 According to this principle, the goods must be proportionally distributed according to a prior defined criterion of differentiation.  
92 By abstracting the differences between the individuals, this principle stems from the contractual premise: to render everyone 
what belongs to him.  
93 For a defense of justice connected to the principle of proportionality, see Nils Jansen, Die Struktur der Gerechtigkeit (Baden-
Baden: Nomos , 1998). 
94 According to the general guideline of this principle, an action is right if it promotes a useful benefit for the majority, or 
happiness to the greatest number of people.  
95 See Leisner, Der Abwägungsstaat: Verhältnismäßigkeit als Gerechtigkeit?, 46.  
96 In the fourth chapter, a deeper analysis of balancing will be carried out through Alexy”s Theory of Constitutional Rights.  
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natural characteristic of constitutional adjudication, and, which is the focal point of this research, 
the “rational” response to the dilemmas arising therefrom. For this reason, the following topics 
will discuss this connection: why did balancing evolve so naturally from this movement, and why 
was it necessary to provide it with the “rational” aura through the accent on the principle of 
proportionality97? 

2.3. The Bundesverfassungsgericht in the Postwar Crisis: the New Representative of the 
Legal and Social Order 

In the domain of constitutionalism, where words resonate with too many meanings, 
seldom a sentence comes into sight with a so accurate perception of a reality. Jutta Limbach, 
former BVG’s president, has correctly captured the paradox that surrounds the practice of 
constitutional adjudication by showing, on the one hand, the massive popular confidence in the 
BVG, and, on the other, the crisis of democracy that might justify it. Her words, in the form of a 
question – “Does the unbroken great trust in the authority of constitutional jurisdiction indicate a 
political mistrust of democracy?”98 – might express more than they first seemed to aim at. They 
might reveal a movement that does not restrict itself to the contemporary reality, but is itself the 
consequence of a long process that began when the BVG was founded. The beginning of its 
activities, in 1951, is certainly the introduction of a new stage in German constitutionalism, but it 
is also the birth of a radical rearrangement of powers and authority, one that corresponds to the 
configuration of a constitutional court that concentrates on itself the judgment of the main 
questions of social life by interpreting them as problems of constitutional rights. This birth, as the 
sentence well exposes, might also feed itself on a certain mistrust in the face of democracy; it is a 
sequel to a period of crisis, when an institutional vacuum coexisted with a feeling for a necessary 
rapid reconstruction of the social and legal order. One institution had to assume this complex role 
that was already drafting when it started to act, but it became more evident throughout the years: 
the court would not only be the guardian of the constitution; it would be, in truth, the guardian of 
social values, a seemingly natural necessary duty that followed the expansion of a more 
intervenient attitude of the state and the scope of providing benefits and services also through 
adjudication99. 

The German Basic Law of 1949 was written under the feeling of reconstruction and of a 
radical institutional transformation. The introduction of an ample catalogue of basic rights, just at 

                                                
97 Particularly here, we use Robert Alexy’s attempt to rationalize balancing through the accent on the principle of proportionality.  
98 Jutta Limbach, "The Effects of the Jurisdiction of the German Federal Constitutional Court," European University Institute, 
EUI Working Paper Law, 99/5, http://cadmus.iue.it/dspace/bitstream/ 1814/150/1/law99_5.pdf (accessed July 14, 2009), 22. 
99 See Habermas, Between Facts and Norms, 247.  
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the beginning of its text (articles 1-20), has much to do with a crusade against the 
authoritarianism that prevailed in the preceding years and the influence of a conflictive and 
complex situation that stemmed from the condition of a postwar Germany physically occupied by 
allied military forces100. In its formation and in the constitutionalism that has coexisted with it 
throughout the years, we can remark the influence of some relevant developments of the Weimar 
Republic101. They are, among others: 1) the genesis of a material review102 of legal statutes and 
administrative acts103 by a superior court that centralizes the exercise of constitutional review104; 

                                                
100 Although the American constitutionalism played an important role in the history of German Constitutionalism, Fangmann 
stresses that the establishment of a constitutional court with large competences was a German initiative. According to him, “the 
decisive initiative of edification of a special judicial review comes, nonetheless, from the Germans”.  The establishment of 
judicial review, after all, was made in accordance with the will of the main political parties.  Besides, notwithstanding that the 
influence of United States was already strongly present in the period of Weimar Republic – and this, consequently, also 
influenced the period of the German Basic Law of 1949 –, the idea of a centralized judicial review had no direct link with the 
American system. See Fangmann, Justiz gegen Demokratie: Entstehungs- und Funktionsbedingungen der Verfassungsjustiz in 
Deutschland, 226-27, translation mine. 
101 Helmut Fangmann stresses firmly this connection between both periods, especially in the realm of judicial review. According 
to him, “Despite all differences between Bonn and Weimar, one cannot deny that the Basic Law, the Bundesverfassungsgericht 
and the today predominant state law literature, in strong extent, assumed and continued the formal and the functional change of 
Weimar constitutional law. The introduced development in constitutional adjudication finds its continuation in the actual 
Bundesverfassungsgericht’s independence from the Constitution” (Ibid., 11, translation mine).  
102 The existence of judicial review, with the power to invalidate legal statutes due to their material incompatibility with basic 
rights, is quite recent in Germany. Until the First World War, the decisions of the Supreme Court of the German Reich 
(Reichsgericht) were centered on the formal terms of a legal statute and did not exactly enter into the content of the rule. The 
exceptions could be found in cases of ordinances issued by the government of the Reich, whereby, in virtue of not bringing 
conflict with the legislature and the monarch, the court could exercise a material judicial review, or, which is particularly 
important here, the control of administrative and police acts (above all rights of freedom and property) by the administrative 
courts. This happened, above all, in the realm of  the Prussian Higher Administrative Court (Preußischen 
Oberverwaltungsgericht) through the deployment of a preliminary version of a proportionality exam (particularly the exam of 
necessity). In this case, we could remark the existence of a prelude of the later judicial review, and the beginning of a 
comprehension of the constitution as a superior argument to be adopted by courts in the control of administrative and police 
actions, as well as already some relevant signs of the precursory deployment of the principle of proportionality. In the Weimar 
Republic, this situation changed somehow. First, the existence of a catalogue of rights in the constitution of the German Reich of 
1919, even though modifiable by ordinary statutes and initially deemed superfluous (due to the then existing idea of the 
prevalence of the parliament, based on the democratic sovereignty, over the other powers), served as premise to introduce a 
material exam of the constitutionality of a legal statute. In this case, the establishment of a material review reverted the initial 
tendency to disregard basic rights as the basis of legal order and promoted, instead, the conception of them as sacred and 
foundational for the German people. Second, there was a rich and notable development of the Jurisprudence and the state law 
doctrine, favored by the situation of a first historical democratic political context and all the crisis it brought about, which 
projected what Schlink called a “struggle over methods and aims” (See Bernhard Schlink and Arthur J. Jacobson, "Introduction - 
Constitutional Crises: The German and the American Experience," in Weimar: a Jurisprudence of Crisis, ed. Arthur J Jacobson 
and Bernhard Schlink (Berkeley, CA: Univeristy of California Press, 2000), 3), and also established the viewpoint of basic rights 
as the center of legal order and a defensive parameter of the status quo. We could observe this movement in the texts of Rudolf 
Smend, Carl Schmitt, Heinrich Triepel, Erich Kaufmann, Gerhard Leibholz, among others. Third, there was the beginning of a 
movement towards the comprehension of basic rights not only as subjective rights, but, mostly, as objective principles embodying 
social relationships and values, which could be adopted in judicial review as arguments to protect the bourgeoisie against legal 
intrusions. Forth, there was the understanding, derived from an anti-positivism and anti-parliamentarianism that flourished at that 
time, that basic rights are also to be observed by the parliament. Fifth, there was the expansion of the deployment of methods and 
criteria, especially a preliminary version of the principle of proportionality in administrative and police actions, which enhanced 
the instruments for the exercise of judicial review. See, for this purpose, Michael Stolleis, "Judicial Review, Administrative 
Review, and Constitutional Review in the Weimar Republic," Ratio Juris 16, no. 2 (June 2003): 266-80; Schlink and Jacobson, 
Weimar: a Jurisprudence of Crisis; Hirschberg, Der Grundsatz der Verhältnismässigkeit. Op. cit.; GUSY, Christoph. 
Richterliches Prüfungsrecht: Eine verfassungsgeschichtliche Untersuchung, 74-89.  
103 According to Michael Stolleis, notwithstanding that we could observe some developments in the realm of material judicial 
review in the Weimar Republic, in the beginning of this period, they could not be overestimated, because, aside from the fact of 
some legal provisions and courts were not implemented, there was not indeed a canon of review. Other particularities that mitigate 
a certain belief in the existence of a real material judicial review in the beginning of Weimar Republic is the fact that neither the 
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2) the understanding of basic rights as the center of legal order105 and as a system of values106 
above the law to be used as instruments against state intrusion into the private sphere by means of 
constitutional review; 3) the deployment of methods and criteria for adjudication, chiefly a 
preliminary version of the principle of proportionality in the nowadays named principle of 
necessity (Grundsatz der Erforderlichkeit)107; 4) the mistrust in politics108 and in the legislation, 
for they could not rapidly deal with the social and economic problems of the time; 5) the struggle 
against the increasing socialist discourse, and the strengthening of basic rights as a means of 
countering it109 and appeasing social claims in a capitalist production system110; 6) the 
enfeeblement of the parliament in favor of a broader field of judicial authority as a legitimate 
transformation111; 7) the coronation of the rule of law112; and 8) the demand for changes in the 
social order in conformity with the basic rights113.  All these characteristics demonstrate that the 
resemblances between the Weimar Constitution of 1919 and the German Basic Law of 1949 did 
not limit to coincidence both being the consequence of a postwar crisis; they represent the sign 

                                                                                                                                                        
public opinion nor the public law were ready for this transformation. There was also a certain “anti-individualistic” mood that 
lessened the desire for the existence of legally protected rights of individuals, and the conception that the law was the will of a 
higher authority still prevailed. But these facts, after 1925, radically changed. The causes were: 1st) the idea of a material judicial 
review could serve as a check on the risk of a parliament absolutism, which could protect, accordingly, the interests of the 
bourgeoisie; 2nd) the conception of basic rights, especially property and equality, as the bastion against the parliament and also as 
a system of values above the law; 3rd) the economic crises originated by the inflation of 1923-24 that threatened the republic, the 
property and the status quo of the bourgoisie; 4th) the disbelief in legislation; 5th) the political, academic and methodological 
expansion of an anti-positivism approach; 6th) an anti-socialist and anti-parliamentarianism conception that could be defended by 
means of basic rights (See Stolleis, “Judicial Review, Administrative Review, and Constitutional Review in the Weimar 
Republic,” 273-78). But, in any case, it was still missing the idea of basic rights as principles to be enforced by judicial review. 
104 This characteristic could be clearly observed in the own formation of the previous Constitutional Courts of the Länder in the 
immediate period before the Basic Law of 1949. According to most constitutions of the Länder, the judicial review had to be 
carried out exclusively by these Constitutional Courts (Verfassungsgerichten). See, for this purpose, Fangmann, Justiz gegen 
Demokratie: Entstehungs- und Funktionsbedingungen der Verfassungsjustiz in Deutschland, 221.  
105 This idea of basic rights as the center of legal order only gained supporters after 1924. Between 1919 and 1924, basic rights 
were still conceived more as political declarations without legal substance. But after the economic crisis of 1923-24 (among other 
factors, see note supra), basic rights began to be regarded as inviolable and as a system of values that unify the legal order, and as 
a mechanism to control the parliament (See Stolleis, “Judicial Review, Administrative Review, and Constitutional Review in the 
Weimar Republic,” 273). In the practice of judicial review, this change could also be seen in 1924, when, for the first time, one 
court declared a law to be against the constitution because of violation of basic rights. See Christoph Gusy, Richteliches 
Prüfungsrecht: Eine verfassungsgeschchtliche Untersuchung (Berlin: Duncker & Humblot, 1985), 82; Fangmann, Justiz gegen 
Demokratie: Entstehungs- und Funktionsbedingungen der Verfassungsjustiz in Deutschland, 10.  
106 See Stolleis, “Judicial Review, Administrative Review, and Constitutional Review in the Weimar Republic,” 278. Schlink, 
however, instead of sustaining the dualism between values and rights, adopts the dualism between the conception of rights as 
subjective rights and one of rights as objective principles. For this purpose, see Schlink, “German Constitutional Culture in 
Transition,” 711-736. This aspect, at any rate, will be shortly examined.  
107 According to Lothar Hirschberg, until the end of the II World War the principle of proportionality in broad sense was 
acknowledged only in the figure of the principle of necessity (Grundsatz der Erforderlichkeit), as well its counterpart principle of 
suitability (Grundsatz der Geeignetheit), although it was generic named as the principle of proportionality. See Hirschberg, Der 
Grundsatz der Verhältnismäßigkeit,14. 
108 See Stolleis, “Judicial Review, Administrative Review, and Constitutional Review in the Weimar Republic,” 278; Schlink, 
“German Constitutional Culture in Transition,” 724-25.  
109 See Stolleis, “Judicial Review, Administrative Review, and Constitutional Review in the Weimar Republic,”,273.  
110 See Fangmann, Justiz gegen Demokratie: Entstehungs- und Funktionsbedingungen der Verfassungsjustiz in Deutschland, 233. 
111 Ibid., 10.  
112 Ibid., 8.  
113 See Schilnk, “German Constitutional Culture in Transition,” 723.  
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that history somehow keeps alive in the memory the need for reconstruction. However, although 
these characteristics had a primary impact, by some means, during the framing of the Basic Law 
of 1949, evidently they gained a new shape, and many of them were strengthened given the 
condition of a Germany whose institutional consistency was, in 1949, still unsteady and which 
was striving to overcome the authoritarian past.  

Among them, the idea of a centralized constitutional review, after the experience of this 
practice in the different Länder with their respective constitutions from 1946 on114, achieved a 
central role in the framing of the Basic Law. This type of judicial review had two distinguishing 
marks: first, there was not a specific control regarding the binding of the courts to their respective 
constitutions115; second, they were placed above any parliamentary constraint, as an opposition to 
a parliamentary absolutism116. The idea that the constitutional court had to be not only the 
guardian of the constitution (“Hüter der Verfassung”), but also act as a defender against the risks 
of a new tragic end, as happened in the Weimar Republic, helped design the conception of a 
judicial review with vast field of competences and of justification. This juridification of the 
constitution (Verfassungsverrechtlichung), accordingly, thanked much of its occurrence not only 
to a specific heritage from the Weimar Republic, in which this process, despite progressively in 
course throughout the years117, revealed its impotence to deal with the advancing 
authoritarianism118, but also to the political frailness stemmed from its historical incapacity to 
prevent the advance of National Socialism and the dreadful consequences it gave rise to119. 
Traditional politics could not resolve the crisis that emerged at the end of the Weimar Republic 
and was responsible, in a sense, for allowing the transfer of the idea of “Guardian of the 
Constitution” to a government already characterized by an authoritarian intent120.  

The exercise of democracy was neither achieved through the traditional institutional 
background, nor by the constitutional principles already present in the Weimar Constitution. 
Since the constitutional principles and the institutional background were severely effaced during 
the National Socialist regime, their reconstruction had to be as evident and immediate as possible. 
The trend already revealed in the Weimar Republic of a constitutional court presented itself as a 
suitable response to this task121, especially after the judiciary and the possibility of judicial review 
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had been heavily undermined in the National Socialism. The BVG appeared as the appropriate 
institution for reconstructing the legal and social order, favored by a movement headed by jurists 
and judges who were before compelled by the authoritarian legality of Hitler’s regime122 and also 
by the skepticism regarding the capacity of the Basic Law itself, an outcome of legislative 
activity, to avoid the return of authoritarianism. Besides, the still existing argument that the 
judicial review contributed somehow to the dismantlement of the Weimar Republic converted 
into the conclusion that this outcome happened in virtue of the depoliticization of justice123. The 
introduction of judicial review with a political character, therefore, emerged as a natural 
response, and the idea of a higher court controlling the political system arose as an evident 
ineluctable movement124. The juridification of the constitution turned into the juridification of 
politics125.  

Indeed, the exercise of material judicial review by a constitutional court seemed to handle 
better with the social claims to a better life than the capitalistic approach that prevailed in the 
political conscience and which – not only the politicians, but also capitalism itself - was firmly 
discredited after the end of National Socialism. The discredited political class, after all, was 
impotent to oppose to this juridification of constitutional and political issues126. The exclusion of 
an only parliamentarian democracy127 and, consequently, the construction of a strong 
constitutional court that seemingly represented a conciliatory solution between capital and social 
claims appeared as an adequate response to this dilemma. The BVG assumed the role that the 
bourgeoisie class represented by the parliament could no longer achieve, and also began to 
manage through its decisions a perspective of rights that seemed to more suitably respond to the 
social claims by interpreting them in a positive ground for collective benefits128 and as objective 
principles to be deployed according to a proportional analysis based on the rule of 
optimization129. Nonetheless, this interpretation tended to perpetuate, in reality, the interests of 
the capital by other means, that is, property and freedom were protected as much as possible by 
the BVG’s control over legislative activities. This means, in other words, that the encroachment 
on the sovereignty of the parliament denounced the juridification of the social and economical 
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order130. Even when the bourgeoisie was the majority in the parliament, this process was not 
reverted and no fundamental conflict with the constitutional court appeared131: the BVG, in this 
case, acted as an ally in safekeeping the guarantees of the capital; however, in order to do so, it 
had also to conciliate them with some social claims, which became visible through the idea that 
its duty also embraced a positive protection concerning basic rights through demands for 
administrative regulation and governmental services132.  

The reemergence of a natural rights approach also in the realm of adjudication, as a 
reaction against the authoritarian years, helped this process, and even promoted the idea that the 
existence of judicial review was protected under natural law, now transmuted into a positive 
dimension in the Basic Law of 1949133. Moreover, the stress on natural law widened the BVG’s 
realm of argumentation, as long as it could also have its origins in supra-positive grounds134 as a 
mechanism against parliamentary democracy135. This vast realm of argumentation 
complemented, hence, the already broad incidence sphere of BVG’s decisions, which, by virtue 
of a “super constitutional system”136 whereto most citizens’ political activities and governmental 
powers were bound, tended to convert any discussion in social area into a constitutional debate 
the BVG had to decide. The political, economical and social order entered unreservedly into the 
concept of constitutional order. Indeed, constitutional adjudication, as Helmut Fangmann 
correctly remarks, followed thereby less the logics of constitutional rights and more the logics of 
the relationship between political forces137. Briefly, the BVG was born in a scenario where the 
parliamentary democracy was not only discredited, but also seen as a threat for democracy, and 
where an institutional and social crisis hastened the process of transferring the political discourse 
to constitutional adjudication, which, as a means to handle the crisis, demanded that the legal 
argumentation was also a political one. Politics and constitutional adjudication mixed.with each 
other.   

Although we could remark some political resistances to this BVG’s political role – 
especially stemmed from the idea that the misuse of this power could bring back 
authoritarianism, as happened in the Weimar Republic -, the truth is that the conception of a 
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constitutional court higly deprived of parliamentary control prevailed138. This resulted in the 
enfeeblement of the parliament, which, more than being bound to the Basic Law, was considered 
constrained by the Basic Law according to how the BVG interpreted it and the conflicts it raised 
in different levels of social life139.  The parliament, in this context, turned into a merely first 
interpretative instance of the Basic Law, subjected by the BVG’s last interpretation140. The 
parliament itself assumed this secondary role, inasmuch as it, in order to avoid damages in its 
image, transferred much of the political discussion to the BVG141. Moreover, in many relevant 
issues, the parliament waited for a BVG’s definition before enacting a law142. For it was – and 
still is - regarded as the guardian of the constitution (“Hüter der Verfassung”), the prevalent idea 
was that the BVG provides the last word, whose interpretation and extension lie in its own 
hands143. The depoliticization of the political struggle led to the juridification of politics. It is 
interesting to remark, besides, that the BVG’s conception, with this vigorous power regarding the 
central issues of social and political life, was based on the standpoint that the principle of 
separation of powers, unlike the abstract conception of the past – which could not avoid 
authoritarianism - demanded that the judicial review was grounded in a centralized institution 
acting as the last word interpreter144. Only by concentrating the judicial review, with vast 
competences to reach the most different realms of social life, the risks of an authoritarian return 
could be eroded.   

The consequence of this process is that, as a means to achieve the goal of avoiding any 
authoritarian return and to preserve freedom, the BVG, by centralizing the discussion of social 
claims into the concept of constitutional order, centered on looking at the present and future 
problems of society rather than considering the need to build a coherent system of adjudication 
by respecting the institutional history of legal order145. This characteristic led to the conception of 
legal rights that encompassed in itself an objective structure146, with a value-oriented dimension 
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that favored building an “understructured argumentation field”147 according to which BVG’s 
decisions could achieve its broad intents. Reinforcing legal rights, according to this perspective, 
gained a political dimension towards the present and future of society with an ambivalent 
axiological anatomy in which rights, now embodied in this “system of values”, could be 
interpreted in a proportional basis. Furthermore, it helped, on the one hand, establish an intimate 
contact with the population, which, although not aware, except for rare important cases, of its 
activities148, reinforced the conviction of its responsibility towards social life, particularly by also 
intervening in issues of moral, political and economical order. On the other, on account of this 
conviction and link with society, it promoted its own popularity. Naturally, the BVG’s popular 
confidence and the acceptance of its decisions do not, evidently, exempt it from a deeper analysis 
of its political argumentation and its connection with the principle of separation of powers. 
Popularity, after all, does not necessarily mean democratic legitimacy. But these characteristics 
reveal that the BVG acts in the middle of a political responsibility towards the future and the 
belief, indeed existent, in the social acceptance of its decisions, which seemingly bestows it 
legitimacy and provides it with vast domain of argumentation as a means to avoid not only the 
return of authoritarianism, but also promote democracy by expressing, through decision-making, 
the highest standards and virtues of a society in need of rebuilding its conscience devastated by 
the authoritarian past.    

2.4. The Bundesverfassungsgericht’s Way to Activism: from Subjective Rights to Objective 
Principles and the Consequences in Judicial Review 

The beginning of BVG’s activities, as shown, was marked by a social crisis and the 
disbelief in traditional politics. This point of departure, throughout the time, proved to be a 
crucial aspect for the movement on the way to the axiological expansion of constitutional 
adjudication: it connected itself with the following relativization of law through the progressive 
admission of arguments of morality and policy into adjudication to be deployed in a proportional 
analysis based on optimization rules. In doing so, the court brought forward some already 
existent value-based concepts and some methodologies able to embrace this specific role. Among 
them, we could point out the strengthening of the principle of proportionality, now presented as a 
vigorous system structurally embracing balancing, which became the central mechanism for 
solving constitutional cases in German judicial review. This principle, and specifically balancing, 
at any rate, could only gain this vigorous feature insofar as the way legal rights were interpreted, 
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adapted itself to the political opportunity of a court aspiring to expand its competences. This 
interpretation took place by the shift in legal argumentation from subjective rights to objective 
principles149, or, in other words, from classical rights to “principles of a total legal order”150. 

This transition from the idea of basic rights as subjective rights to objective principles, in 
which legal rights are no longer entitlements of the individual citizen151 with a defensive 
character against state intrusions, but rather maxims encompassing the total legal order, is 
paradigmatic in German constitutionalism. Every interpretation, accordingly, provides a 
proportional analysis of basic rights in accordance with the context and the legal possibilities, 
and, more than the simple relationship between state apparatus and the individual, they irradiate 
throughout the normative structure and different types of social relationships. Basic rights reach 
now any overpowering force152 threatening society in general, even in private relations (third-
part effect or Drittwirkung). They gain a material structure that binds itself to the axiological 
conscience seemingly gathered and apprehended from society, resulting in the change of focus 
from developing a consistent and reliable system of legal norms and guarantees to the interest in 
providing responses to the present and future problems of society153. Adjudication, as a 
consequence, becomes a prospective task of finding a solution to a social problem with an 
interventionist and active attitude, without, nonetheless, being followed by a conceptually 
clarified and structured manner of argumentation that intends to reinforce a system of coherent 
legal norms.  

With the idea of objective principles expressing an axiological order, the individual 
freedom relies on a close connection with the society and its institutions, as well on the need for 
providing social benefits through the concretization of basic rights. There is, therefore, an 
institutional comprehension of basic rights154 (since it is connected with the claim to an active 
duty of judicial review to enforce social values, thereby transforming individual freedom into an 
institutional one whereby norms and facts are understood according to their correlative 
relationships) as a means to promote their effectiveness through a case-to-case evaluation. Behind 
this prospective basis, there is the definition of relevant essential concepts supporting the premise 
that basic rights are part of an axiological order, such as the idea of human dignity as the highest 
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value155 in opposition to the liberal conception of individual freedom protection. This brings 
about a distinct posture of the constitutional court: human dignity is preserved not only when the 
state activity towards individual freedom is limited, but also when this freedom is interpreted in 
accordance with the social moment and the total legal order. Or it brings the argument of 
“essential core” (Wesensgehalt), according to which basic rights cannot be encroached on their 
“essential content”156, one of the fundaments for the deployment of balancing157. Both 
perspectives project the idea that every basic right has an objective structure, a telos that links 
itself with a general comprehension of society and its values.  

These characteristics give rise to relevant consequences. First, basic rights obtain the 
character of optimization requirements. According to this approach, they become norms requiring 
that something be realized to the greatest extent possible in accordance with the factual and legal 
possibilities158. This means that, unlike the conception of subjective rights, in which prevails the 
idea that, in principle, the citizen is entitled to do something, with rare expressly and justified 
exceptions, interpreting basic rights as optimization requirements leads to the submission of basic 
rights to what is factually and legally possible159.  

Second, which is a direct outcome of the former, adjudication leaves aside the idea that 
individual freedom is, except in seldom situations, to be enforced, and, instead, understand it, as 
well as other basic principles, as a value to be balanced according to variable degrees of 
satisfaction160. In other words, interpreting constitutional rights results in a proportional analysis 
of their weight in compliance with the characteristics of the context and possibilities the reality 
and the legal norms provide, which exposes the fact that every interpretation should follow some 
rules of optimization. Basic rights are no longer determinations linked with the civic practice of 
discourse and protective instruments to be enforced by the judiciary against the administrative 
apparatus, but rather they acquire a moralizing content that can, paradoxically, harmonize 
interests of this same administrative apparatus by expressing the abstract idea of representing the 
values cared by a community. More than appraising, accordingly, the conditions for the exercise 
of freedom, judicial review legitimizes itself insofar as it successfully confirms the gathered 
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values161. Values, after all, need to be permanently acknowledged, propagated, actualized, 
achieved and realized, thereby leading, rather than a negative status, to an “offensive struggling 
character”162 with a duty of action in the foreground163.  

Third, constitutional adjudication loses its connection with a dogmatic structure, and 
establishes, instead, a flexible methodology able to absorb this new perspective, a role balancing, 
now embraced with the aura of rationality the principle of proportionality aims at providing, 
properly exercises. With balancing, any basic principle can be relativized in accordance with the 
relevance and intensity of goods or interests without the need of finding, even when one 
attempted to164, a convincing criterion for comparing and emphasizing165 the prevalence of a 
good or interest over a basic right. Indeed, as Bernhard Schlink mentions, even when a theory or 
dogmatics of basic rights treats them as values and goods, it cannot present any system or 
arrangement of values and goods166. By reason of this impasse, decision-making develops the 
fragile and tolerant concept of judicial self-restraint as a means to, at least, expose the seeming 
concern with the possible encroachments upon other power spheres, without, evidently, this 
meaning that this concept could, by some reason, effectively promote a revision of the way the 
constitutional court effectively acts167. 

 Fourth, basic rights become, for they are interpreted as values, a necessary instrument in 
the struggle of concurring and divergent political-social forces, which attempt to evaluate them 
for their benefit, jeopardizing thereby the specific historical, political, and social conditions168 in 
which basic rights should be deployed. In other words, judicial review, rather than exercising its 
role of “Guardian of Constitution”, becomes the producer of an ideological and political system 
of values169. 
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This process towards a more totalizing conception of basic rights and its consequences are 
outcomes of the BVG’s longstanding practice, whereby not only was its active role enlarged, but 
also its influence on the political grounds became an expected attitude in German constitutional 
reality. The movement has been gradual, but persistent: more and more the BVG expresses itself 
as “forum for the treatment of social and political problems”170.  Some decisions can illustrate 
how judicial review gained this axiological and political dimension. They complement, 
accordingly, the perception the cases discussed in the first chapter – the Crucifix and Cannabis, in 
particular – brought forth.  

 Already in 1958, the BVG, in the famous Lüth case (Lüth-Urteil), which regarded a call 
for a boycott against a film directed by a former Nazi moviemaker171, while establishing the 
central issues regarding the freedom of speech and its boundaries, provided the elements for the 
construction of a dogmatics of basic rights, according to which “the constitution erects an 
objective system of values172 in its section on basic rights, and thus expresses and reinforces the 
validity of the basic rights”173. It also set up the notion that all basic rights, if they primarily 
protect the citizen against the state, “they also incorporate an objective scale of values which 
applies, as a matter of constitutional law, throughout the entire legal system”174. Unlike the 
previous understanding that basic rights lie in a relationship between citizen’s freedom and the 
state’s encroachment, not reaching thereby the relationship among the distinct citizens, whose 
solution would rather derive from civil laws175, this case launched the premise that basic rights 
have an objective structure embracing the totality of the legal order. With this decision, the BVG 
inaugurated the notion of constitution as an objective axiological order, as well as stated, based 
on this premise, that basic rights bind the total legal system, including legal norms applicable 
only to private relationships (third-part effect of basic rights – “Drittwirkung” and 
“Ausstrahlungswirkung’). It also highlighted the need for balancing those basic rights in 
reference to the particularities of the case: “there has to be a ‘balance of interests’; the right that 
expressing an opinion must yield if its exercise infringes interests of another which have a 
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superior claim to protection”176. As a reference for the future decisions, the Lüth case, certainly 
one of the most discussed decisions in German constitutionalism, allows us to understand how 
basic rights, previously understood merely as guarantees against the intrusion of state actions, 
became the center of legal order conjoint with the value-based approach carried out through the 
structure of balancing.  

The following decisions continuously highlighted this character of constitution as an order 
or a system of values177, and many of them established, as the primary value of this axiological 
system, the principle of human dignity. “In the Basic Law order of values, the human dignity is 
the highest value”178 and its central point179. With this axiological order, grounded mostly in the 
human dignity, the constitution has to be interpreted as a unified order with a goal, in order to 
avoid contradictions among its particular norms180. The value-based approach of basic rights 
directly links, accordingly, with the structure of balancing (Abwägung), and any goal, value and 
prognosis the parliament carried out must be reviewed in order to verify whether its decisions and 
evaluations are offensive or invalid or whether they contradict the constitutional value 
standards181.  The order of values, which binds the parliament, corresponds, at the same time, to a 
hierarchy of values, which brings about the necessary balancing between basic rights182. In other 
words, the parliament is bound to a weighting of goods (Güterabwägung), whose grounds lie in 
an axiological framework the BVG has the monopoly to define.  

This characteristic was reinforced especially after the Pharmacies case 
(Apothekenurteil)183, in 1958, which consolidated the premise that balancing is an indispensable 
instrument to be deployed in cases involving conflicts with basic rights. This case, whose subject 
referred to the freedom of profession, occurred in virtue of a pharmacist that had his claim to 
open a pharmacy in Bavaria denied founded upon a state law establishing that the authorities 
could exam the necessity of public interest and the protection of pharmaceutical market as a 
means to reject or accept the claim. The authorities understood that, in the market of that location, 
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there were already sufficient pharmacies for the population. Based on this fact, the pharmacist 
raised a constitutional complaint before the BVG questioning the constitutionality of the 
Bavarian law. The court accepted the complaint and declared the unconstitutionality of the legal 
norm insofar as it infringed the freedom of profession defined in article 12 (I) of the Basic Law. 
In this decision, the court deployed clearly the principle of proportionality in its narrow sense by 
mentioning that any restriction on the freedom of profession could only exist as long as rational 
considerations demonstrate the link with collective will, requiring thereby a gradual evaluation of 
the intensity of the intervention. In this respect, the BVG sustained that the requirements for the 
exercise of a profession could not be disproportional as regards the goal and the regular 
accomplishment of the professional activity. 

Moreover, the genesis of an objective axiological order promoted the idea of balancing as 
a method to be deployed when colliding legal rights, now embracing the totality of the legal 
order, are at stake. It supports the BVG’s shift to activism, for questions of social and political 
order, with this configuration, can become questions of basic rights. The order of values gathered 
and apprehended from society, in accordance with this perspective, orients BVG’s decisions 
towards controlling state institutions and procedures, thereby adapting them to what the court 
understands as axiologically valid. Moreover, balancing, now seemingly “rationalized” within the 
structure of the principle of proportionality, gains space as a viable mechanism to provide right 
decisions that, as long as they are proved “rationally” justified, could also be regarded as 
legitimate. On account of the capacity of balancing to structurally encompass this BVG’s 
political role in a justified way, it could deploy it in the definition of primary social issues and as 
a basis for expressing a state’s protective duty towards society.  

We could observe this inclination for the definition of primary social issues with this 
objective perspective of basic rights in decisions such as the University case (Horschule-Urteil), 
in 1973184. In this case, the discussion resided in the constitutionality of the university reform, 
which altered the internal organization and the procedures of the university bodies, without, 
nonetheless, bringing about an effective encroachment on academic freedom, for the question 
was not exactly how professors should develop the contents of their research and lessons185. The 
BVG, nonetheless, upheld the argument that scholarship had to be free from any parliamentary 

                                                
184 BVerfGE 35, 79 (1973).  
185 Indeed, as Bernhard Schlink remarks: 
       “Whatever the composition and procedures of university bodies might have been – whether, for example, the university 
senate consisted only of professors, or instead, equal numbers of professors, assistants, students, and technical personnel – the 
decisive factor regarding academic freedom was whether the individual professors could freely determine the subjects, methods, 
and goals of their research and lessons within the framework of their teaching duties. If they could not, if there were intrusions 
into their academic freedoms, the intrusions were not mitigated because they were decreed by a body composed solely of 
professors, as opposed to only one-third or one-fourth professors” (Schlink, “German Constitutional Culture in Transition,” 719).  
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influence, including the domain of university organization, structure and procedures. According 
to the decision, the Basic Law guarantees a protective free space against any state intervention 
grounded in the system of values the Basic Law establishes regarding the function of education 
(article 5 (3))186. Hence, any university reform referring to university procedures and structure 
must rely on the effective participation of its professors and bodies in the deliberation of the main 
issues of educational activity. As it is possible to infer, the BVG replaced the legislative 
definitions by its interpretation of which values applied to education are more in conformity with 
society, extending thereby the broadness of the understanding of academic freedom. This case is 
remarkable, because the BVG exposed how far its decisions could encroach by some means upon 
the parliamentary and government space of deliberation in social matters through the definition, 
in a particular case, of what this constitutional axiological-objective order encompassed. Indeed, 
as Schlink mentions, “since this decision, there have been a host of additional decisions that test 
government institutions and procedures based on fundamental rights – fundamental rights as 
objective principles”187. 

The BVG’s definition of primary social issues through the interpretation of basic rights as 
objective principles attains a particular configuration when it refers to state’s protective duties, 
showing thereby the court’s positive activism in the face of governmental activities. In these 
circumstances, the BVG determines that the state must safeguard a certain constitutional 
principle, regarded as weightier when balanced with other values at issue, either by means of 
administrative provisions, establishment of administrative organs, or even punishment of 
whomever acts contrary to this determination.  One relevant example in this matter is the first 
decision about abortion (Schwangerschaftsabbruch I)188, in 1975, when the BVG argued that, in 
the realm of basic rights, the state has a duty of protection (staatliche Schutzpflicht), which, based 
on the principle of proportionality, and more specifically balancing, pointed to the safeguarding 
of life. The court sustained that the then new §218a of the Criminal Code (Strafgesetzbuch), 
which prescribed a temporal exemption from punishment by virtue of abortion189, was void, 
insofar as it contradicted the Basic Law axiological order and the principle of human dignity as 
its central point. There could be no exemption if no special reason for the practice of abortion 
existed. For it declared the unconstitutionality of the norm, the court laid down, until new rules 

                                                
186 See BVerfGE 35, 79 (1973).  
187 Schlink, “German Constitutional Culture in Transition,” 719-720.  
188 See BVerfGE 39, 1 (1975).  
189 This rule established that, if a doctor were responsible for the abortion procedure, there would be no crime if done before the 
first twelve weeks of conception, and if done later, it was still legal provided that it followed some requirements.  
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were defined, a transitional arrangement190 in accordance with the decisions content 
(Urteilstenor)191, establishing, in any case, the parliament’s duty to promulgate a new legislation 
protecting the fetus’s life since the start of the conception.  

This case is paradigmatic, as long as it clearly replaced the parliamentary definition of 
exemption from the general criminal law of abortion by the BVG’s interpretation founded on 
what it understood as encompassed in the concept of an objective axiological order192. By 
sustaining that the Basic Law “must come down in favor of the precedence of the protection of 
life for the child en ventre sa mère over the right of the pregnant woman to self-
determination”193, the BVG assumed a political role towards the definition of what would be 
more in accordance with society, even though the parliament had apprehended it differently, and 
– which is particularly interesting - also postulated a state duty of punishment and a duty of 
protecting life from an objective interpretation of basic rights, whose collision was solved by 
means of balancing. The dissenting opinion realized this problematic situation by stressing that, 
“for the first time in opinions of the Constitutional Court an objective value decision should 
function as a duty of the legislature to enact penal norms, therefore to postulate the strongest 
conceivable encroachment into the sphere of freedom of the citizen. This inverts the function of 
the fundamental rights into its contrary”194. The decision, undeniably, pointed out a new BVG’s 
posture and exposed how intricate is the notion of judicial self-restraint through the assumption 
of an objective axiological standpoint195.  

Similar complexity regarding the duty of protection could be seen in the second decision 
about abortion in 1995196, according to which the BVG stated that, if it is to accept a temporal 
exception, then, at least, the state must provide a compulsory counseling in favor of the 

                                                
190 Another interesting case in which the BVG laid down a transitional agreement can be seen in BVerfGE 99, 341 (1999) - 
Testierausschluß Taubstummer.  
191 See BVerfGE 39,1 (204).  
192 It is interesting to remark that, in the dissenting opinion, the other members of the court, based on the concept of self-restraint, 
criticized the majoritarian opinion. They even sustained that self-restraint applies when the court issues directives for the positive 
development of the social order through constitutional review. Their words: 
      “The authority of the Federal Constitutional Court to annul the decisions of the legislature demands sparing use, if an 
imbalance between the constitutional organs is to be avoided. The requirement of judicial self-restraint, which is designated as the 
"elixer of life" of the jurisprudence of the Federal Constitutional Court, is especially valid when involved is not a defense from 
overreaching by state power but rather the making, via constitutional judicial control, of provisions for the positive structuring of 
the social order for the legislature which is directly legitimitized by the people. The Federal Constitutional Court must not 
succumb to the temptation to take over for itself the function of a controlling organ and shall not in the long run endanger the 
authority to judicially review constitutionality” (BVerfGE 39,1. Translated by Robert E. Jonas and John D. Gorby. The John 
Marshall Journal of Practice and Procedure 9, 605 ff).  
193 BVerfGE 39,1. Translated by Robert E. Jonas and John D. Gorby. The John Marshall Journal of Practice and Procedure 9, 
605 ff.  
194 BVerfGE 39,1. Translated by Robert E. Jonas and John D. Gorby. The John Marshall Journal of Practice and Procedure 9, 
605 ff.  
195 It is interesting to verify that, especially in the main controversial cases, the dissenting opinion remarks the abuse of 
boundaries established by the principle of judicial self-restraint. See BVerfGE 39, 1 (1975); BVerfGE 114, 121 (2005).  
196 See BVerfGE, 88, 203 – Schwangerschaftsabbruch II 
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continuity of pregnancy. In this judgment, the BVG held, in principle, that every interruption of 
pregnancy is against the law, and, therefore, legally forbidden. Only few exceptions exist, when 
the damages result in such sacrifice of vital values that no one could rationally expect any other 
woman’s behavior. In practical terms, the BVG pointed out that, if it is to accept a temporal 
exception of twelve weeks to the general criminal rule, some requirements has to be fulfilled. 
First, there must be a counselling with the purpose to foster the continuity of pregnancy. Second, 
there must be an indication of the motives, established in the counselling rules, for interrupting 
the pregnancy and its verification by a third-party. Third, a doctor must carry out the procedure. 
Accordingly, if, on the one hand, the parliament has a discretionary margin to evaluate which are 
those exceptions, at least, on the other, as a reflex of the state’s protective duty, the state must 
provide the conditions to advise the woman of her responsibility and encourage the continuity of 
pregnancy.197 

Through the argument of state’s protective duty – intimately connected with this premise 
of basic rights as objective principles of a total legal order -, the BVG enhanced its presence in 
relevant questions of social life, for instance, in the definition of the boundaries of state 
supervision concerning broadcast transmissions198; the need for absolute safeness in the 
regulation of atomic energy199; the protection of workers against injuries arising from night 
jobs200; the defense of the precept of German reunification and the extension of judicial review to 
international treaties201; the protection of human life against terrorist blackmail202; the supervision 
of children203; the protection of unborn children204; the prohibition of narcotics205; the financial 
support of private schools206; the need for an adequate regulation regarding the noise from 
airplanes207 and road traffic208; life insurance209; the civil partnership of people of the same 
sex210; the admission of baking on Sundays211; the forbidding of shutting down airplanes even 

                                                
197 See BVerfGE, 88, 203 – Schwangerschaftsabbruch II.  
198 See BVerfGE 57, 295 – Rundfunkentscheidung (1981);. 
199 See BVerfGE 49, 89 - Kalkar I (1978); BVerfGE 81, 310 - Kalkar II (1990), and BVerfGE 53, 30 - Mülheim-Kärlich (1979) 
200 See BVerfGE 85, 191 – Nachtarbeitsverbot (1991). 
201 In this decision, which refers to the Basic Treaty of 1972 (Grundlagenvertrag) between Federal Republic of Germany (FRG) 
and the German Democratic Republic (GDR) concerning the recognition, for the first time, of their respective sovereignties, the 
BVG even indicated the constitutional boundaries and the scope the federal government and the parliament had to observe in 
future agreements, always with the purpose to make clear that, by no means, the precept of reunification could be jeopardized. See 
BVerfGE 36, 1 – Grundlagenvertrag (1973). 
202 See BVerfGE 46, 160 – Schleyer (1977). 
203 See BVerfGE 99, 216 - Familienlastenausgleich II (1998); BVerfGE 98, 265 - Bayerisches Schwangerenhilfegesetz (1998). 
204 See BVerfGE 86, 390 - Schwangeren- und Familienhilfegesetz I (1992) 
205 See BVerfGE 90, 145 - Cannabis (1995). See the first chapter.  
206 See BVerfGE 75, 40 - Privatschulfinanzierung I  (1986). 
207 See BVerfGE 56, 54 - Fluglärm (1981). 
208 See BVerfGE 79, 174 – Straßenverkehrslärm (1988). 
209 See BVerfGE 114, 1 - Schutzpflicht Lebensversicherung (2004). 
210 See BVerfGE 105, 303 – Lebenspartnerschaftsgesetz (2002). 
211 See BVerfGE 87, 363 - Sonntagsbackverbot  (1992). 
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when hijacked by terrorists with the purpose to be used as a weapon to kill more people212, 
among others. In most of these decisions, the connection of the protective duty with the 
conception of basic rights as objective principles was manifest, and the deployment of the 
principle of proportionality, and specially balancing, was used as criterion to define how the 
different values at stake should be interpreted.  

Naturally, this theme is intricate, for the movement towards BVG’s activism, grounded in 
a conception of constitution as an axiological order covering positive claims for benefits and 
services, lies in the subtle delimitation of activity sphere between politics and adjudication. Not 
only by pushing protective and even punishment duties towards parliament, including the 
“provisional arrangements”, but also by calling the parliament to a modification of the law213, are 
instruments the BVG can adopt and which reinforce the hesitation concerning the possible 
encroachment on other power spheres. Even though in many of these cases, it is possible to 
sustain the necessary BVG’s intervenient attitude, even because this action is the immediate 
outcome of the Basic Law, many of them, nonetheless, derives from an extensive interpretation 
of basic rights as though they could embrace any theme of social life214. This situation gains a 
special attention insofar as, more than ensuring basic rights in these circumstances, the court 
begins to lay down political functional decisions, regardless, in some situations, of the demanding 
additional budgetary funds to insure its effectiveness215, in order to attend the interests of the 
population through the identification of its moral fundaments with the axiological order that, 
presumably, constitution carries.  

The critical question in the realm of separation of powers stands out insofar as this 
movement turns into the configuration of a court promoting a sort of “extrajuridical legality” 
(außerrechtliche Gesetzmäßigkeit)216, whereby, rather than reinforcing constitutional norms, the 
court transforms any fact, any moral value, or any political claim into a problem of constitutional 
rights. In other words, the court assimilates axiological to deontological issues, thereby 
weakening the normative strength legal rights bear. The consequence is the risk of transmuting 
constitutional adjudication into a compromised solution, in which balancing, now “rationally” 
justified in the structure of the principle of proportionality, could result, though, in arbitrary and 
                                                
212 See BVerfGE 115, 118 - Luftsicherheitsgesetz (2005). 
213 See, for instance, the institute of Appellentscheidung, according to which the BVG declares that a norm is still constitutional, 
but, if no modification in its content is carried out by the parliament, it can declare its unconstitutionality. See, for example, 
BVerfGE 108, 82 - Biologischer Vater (2003).  
214 See, for instance, the Cannabis case examined the first chapter.  
215 According to Bernhard Schlink, even though the “Bundesverfassungsgericht has interpreted defensive rights to be service 
rights, and inferred from these rights entitlements to government support and distribution of positions, means, and opportunities”, 
it “has, consistently, dampened the practical consequences of its decisions on government. It has never demanded that the 
government release additional budgetary funds to cover these entitlements, but has only required equal distribution of already 
available means” (Schlink, “German Constitutional Culture in Transition,” 721).  
216 See Leisner, Der Abwägungsstaat: Verhältnismäßigkeit als Gerechtigkeit?, 232.  
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opportunistic opinions jeopardizing the constitutional order and favoring a particular interest. In 
fact, as Schlink mentions, “while methodologically convincing decisions still occur every now 
and again, there are many others that simply arise from the Court’s feel for what is indicated by 
social and political life – for what is accepted and ‘fits’ into the social and political landscape”217. 
For this reason, the movement the BVG led towards an objective standpoint of the Basic Law – 
the Basic Law as an objective axiological order – sets up a very concerning problem for 
constitutional democracy, for: first, objective principles, unlike subjective rights as protection 
against state’s intrusion, can be balanced according to a certain criteria embraced by this BVG’s 
axiological apprehension of social standards; second, there is a loss of the possible control of 
BVG’s activities, since now the historical development of the legal system can be remodeled in 
accordance with a goal-oriented perspective the court aims at achieving through decision-making; 
third, the dialectical and healthy relationship between the distinct institutional powers turns into 
their submission to the BVG’s capacity to define the last word in any social matter; fourth, the 
court frees itself not only from the law but also from the construction of a consistent legal 
interpretation of the system of rights, inasmuch as the presumable resolution of these political and 
social problems demands of the judge the relativization of the usual constraints she should be 
aware of. Briefly, in this BVG’s shift to political activism, Jutta Limbach’s words – “Does the 
unbroken great trust in the authority of constitutional jurisdiction indicate a political mistrust of 
democracy?”218 – indeed seem remarkably accurate.  

2.5. The Constitutional Scholarship Reaction Against the Bundesverfassungsgericht’s Way 
to Politics and the Irrationalism of Balancing 

The BVG’s way to activism provides distinctive, interesting analysis. One could remark, 
for example, some benefits this movement promoted towards democracy. By observing BVG’s 
historical practice, one could argue, for instance, that the BVG has presented an active role 
regarding the consolidation of basic rights in German constitutional reality, or that, through a 
skeptical opinion, it is impossible to separate politics from basic rights, particularly in the domain 
of constitutional adjudication. Indeed, it could even be possible to sustain, as Peter Häberle did, 
that the function of judicial review is inherently political, as long as it promotes “politics through 
the interpretation of constitution”219, thereby diminishing the weight of the criticism regarding 
BVG’s politicization. Moreover, the stress could be projected into the political effects of every 

                                                
217 Schlink, “German Constitutional Culture in Transition,” 729.  
218 Limbach, “The Effects of the Jurisdiction of the German Federal Constitutional Court,” 22.  
219 Häberle, “Grundprobleme der Verfassungsgerichtsbarkeit,” 4, translation mine.  
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constitutional decision, insofar as “it is hence inevitable that such decisions – according to the 
facts of the case with different relevance – are bound to political consequences”220. On the other 
hand, the conflict between law and politics could set forth a distinct emphasis by establishing that 
the BVG should be, at least in its conception, an organ of legal rights, not of politics, thereby 
subjugating political issues to the constitution, which, nevertheless, the BVG has often 
pragmatically carried out by deploying the principle of judicial self-restraint as a condition of its 
own legitimacy221. Furthermore, it is possible to reason that, if the BVG makes politics, it does so 
just because political issues are normally brought to it222. From other perspective, the 
counterargument could be mostly factual: despite all the conflicts between law and politics, as 
well the BVG’s way to politics, its activity, in a sense, has respected the evaluative prerogative of 
legislative223. One could also argue that it has seemingly appeared to be self-confident enough to 
mediate between where jurisdiction ends and where politics begins224, or even has exercised the 
“last competence” in a better neutral and independent way than other political instances, a 
solution proved to be the most accepted model by the population225. 

On the other hand, the scholarship critique of this BVG’s way to political activism, rather 
than temporizing the possible hazardous consequences for constitutional democracy with the 
identification of some positive benefits this movement brought forth, could highlight that the 
main issue here lies in the depoliticization of the public sphere, which is the reversal of any 
democratic intent. Ingeborg Maus’s association of the BVG with the “social superego of a 
fatherless society” is a very well-known reference within this subject matter226. Although it is 

                                                
220Winfrieed Steffani, "Verfassungsgerichtsbarkeit und Demokratischer Entscheidungsprozess," in Verfassungsgerichtsbarkeit, 
ed. Peter Häberle (Darmstadt: Wissenschaftliche Buchgesellschaft, 1976), 386, translation mine  
221 See Thomas Clemens, "Das Bundesverfassungsgericht im Rechts- und Verfassungsstaat: Sein Verhältnis zur Politik und zum 
einfachen Recht; Entwicklungslinien seiner Rechtssprechung," in Das Bundesverfassungsgericht: ein Gericht im Schnittpunkt von 
Recht und Politik, ed. Michael Piazolo (Mainz-München: Hase & Koehler, 1995), 17-19.  
222 See Michael Piazolo, "Zur Mittlerrolle des Bundesverfassungsgerichts in der deutschen Verfassungsordnung - eine 
Einleitung," in Das Bundesverfassungsgericht: ein Gericht im Schnittpunkt von Recht und Politik, ed. Michael Piazolo (Mainz-
München: Hase & Koehler, 1995), 10.  
223 See Schlink, “Der Grundsatz der Verhältnismäßigkeit," 465.  
224 See Piazolo, “Zur Mittlerrolle des Bundesverfassungsgerichts in der deutschen Verfassungsordnung – eine Einleitung,” 11.   
225 See Ulrich Ramp, Hüter der Verfassung oder Lenker der Politik (München: Grin Verlag, 2003), 3.  
226 In Maus’s interpretation of German development of constitutional adjudication through the psychoanalytical concept of 
superego, the main problem in this way to politics is the inversion of the democratic procedure. The realm of freedom, which is 
the basic principle of self-government and sovereignty of people, turns into an outcome of decision-making. “The foregoing realm 
of individual freedom converts itself then into a case-to-case manufactured product of judicial decision activity” (Ingeborg Maus, 
"Justiz als gesellschaftliches Über-Ich: Zur Funktion von Rechtsprecung in der ‘vaterlosen Gesellschaft," in Sturtz der Göter? 
Vaterbildeer im 20. Jahrhundert, ed. Werner Faulstisch and Gunter Grimm (Frankfurt a.M.: Suhrkamp, 1989), 128, translation 
mine). The popular confidence and the “infantilism” with respect to the expectance that the BVG will correct the very procedure 
of public deliberation (Ibid., 129), as if it were the revelation of justice, demonstrate that the field of social mobilization is 
jeopardized by this need for an external control, or, in better words, by this anxiety about what the superego will express. Public 
autonomy is undermined by a heteronymous definition of what is good for society, which delegates the pursuit of consensus to the 
court. The arbitrary quest for an “order of values” (“Wertordnung”), as the character of constitution, and for “morally enriched 
concepts” (Ibid., 142) is a sign of this process of transference of social issues to the court by overcoming public autonomy, 
thereby opening it to arbitrary and incoherent definitions of what is good for society. This could be observed in different adopted 
criteria, for instance, the ones based on efficiency – the principle of proportionality, as here examined, could be brought to this 
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possible to question her empirical reference to so incisively sustain that the BVG turned, in 
practice, into a “social superego of a fatherless society”, leading thereby to the depoliticization of 
the public sphere, the demoralization of society and the moralization of justice, she provides an 
interesting analysis of how dangerous it is for democracy the politicization or moralization of 
constitutional court and how, in a more radical perspective, it could result in the inversion of the 
democratic process as long as the constitutional court exercises this role of rebuilding a 
conscience devastated by the authoritarian past. However, if Maus’s conclusions make some 
sense and German history somehow corroborates her thesis, they might, though, be overstating 
the dualism moralization/demoralization, or politicization/depoliticization, and leaving aside 
some relevant characteristics of German constitutional democracy. The conflict between law and 
politics in the realm of constitutional adjudication seems to be more complex, and the reality has 
proven to be not as tragic as Maus’s conclusions appear to indicate.  

On this score, this investigation will concentrate upon three German constitutional 
scholars who intimately coped with this theme: Ernst-Wolfgang Böckenförde, Bernhard Schlink 
and Friedrich Müller. They bring forth pertinent remarks in this matter, and expose the 
transformations German constitutional culture is passing through and the dilemmas they raise. 
Their analyses introduce some critical aspects that will connect with the further investigation 
concerning the deployment of balancing as a “rational” solution for constitutional conflicts. They 
can be ordered in five primary aspects: 1st) the absence of a rational safe fundament and a 
methodological system able to constrain judicial decisionism; 2nd) the loss of the boundaries 
between the parliament and the judiciary, which reinforces the prior conclusion concerning 
BVG’s political role, and raises the question of separation of powers; 3rd) the transformation of 
constitutional adjudication from a dogmatic structure into a case-to-case examination; 4th) the 
enfeeblement of dogmatics and the constitutional scholarship’s exercise of criticism; and, 5th) the 
relativization of rights without the counterpart of a coherent proviso and a self-binding criterion, 
as well as its functional subjection to an axiological pattern. 

Ernst-Wolfgang Böckenförde places this movement towards the assimilation of values 
and legal norms in one of the forms of interpretation of basic rights. After having examined the 

                                                                                                                                                        
scenario -, on social acceptance, on traditional values, among others that are also not directly foreseen in the constitution, whereas 
the immediate constitutional norms are simply disregarded. “The written constitutional guarantees of freedom are placed thereby 
under the reserve of unwritten idiosyncrasies of economical and political apparatus” (Ibid., 142, translation mine) What remains, 
in this context, is judicial system acting in accordance with different interests but the subjective guarantees of constitution. 
Constitution loses its connection with democracy as a document institutionalizing procedures and basic guarantees, which ensure 
the exercise of social and political mobilization, and turns into a moral text of values - a Bible or Koran – from which the BVG 
can deduce the correct values for society (Ibid., 131). The respect for the constitution becomes a theology of the constitution 
(Grundgesetztheologie) (Ibid., 143). Judicial review, accordingly, functions by this double-sided process: the social BVG’s 
deification, for it claims for this guardianship, and the deification of constitution, for it becomes an “order of values”. For this 
purpose, see Ibid., 121-149.  
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liberal theory of basic rights, in which he stressed the state’s limited authority against the 
absolute individual and social freedom sphere (defensive rights), and the institutional theory of 
basic rights, according to which the former subjective character is replaced by an objective 
principled order interpreting freedom in accordance with goals, the axiological theory 
(Werttheorie) appears. This value-based interpretation of basic rights recovers some of the 
developments of the institutional standpoint – broader field for normalization and arrangements 
of basic rights protection; orientation towards goals; objectivization of freedom -, but it 
incorporates the integrative character of a community of values, which Böckenförde links with 
Rudolf Smend’s integrative theory227. With this “material status”, basic rights turn into objective 
norms, whose content lies in the axiological fundaments of a community, and are interpreted as a 
means to realize and confirm those values228. The consequences of this process are, on the one 
hand, the emancipation of legal methods, and, on the other, the increasing investigation of 
prevalent social values in a particular time229. Evidently, this process leads to the relativization of 
basic rights, insofar as they are conditioned by the evaluation of values they presumably express, 
which are interpreted according to a general definition of a temporal axiological conscience230. 
This evaluation of values, nonetheless, does not really seem to provide a practical way to solve 
problems in the realm of collision and limits of basic rights: “because so far it is evident neither a 
rational fundament for values, nor mostly a rationally visible and discussible system of 
preferences for the definition of the values hierarchy, and thereby a constructed balance of 
values”231.  In other words, every decision based on values, as well as on a balance of values, 
falls into an irrational definition of their hierarchy, and obey a different logic that loses, or even 
conceals,the connections with existent fundaments. Böckenförde’s viewpoint, accordingly, 
identifies this form of interpretation of basic rights with the practice of judicial decisionism232. 

This critique against the embrace of a value-based conception in the realm of basic rights 
extends to the deployment of balancing. This instrument, based on the asymmetry that exists 
among the different undefined dimensions of basic rights, now reaching all the system of rights 
(third-part effect of basic rights – “Drittwirkung” and “Ausstrahlungswirkung’), makes the 
variable fields of freedom to be ordered in accordance with hierarchic relations and the 

                                                
227 Ernst-Wolfgang Böckenförde, Staat, Verfassung, Demokratie: Studien zur Verfassungstheorie und zum Verfassungsrecht 
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characteristics of the particular case233. With this instrument, the conception of constitution as an 
axiological order stands out. The counterpart is that legal adjudication loses its link with 
dogmatics234, for it covers, with more flexibility and dynamics, this broader and relative function 
rights carry. Adjudication, consequently, turns into a practice of giving meaning for basic rights 
in the form of ‘case law’ rather than a practice of interpreting law, which assimilates it with the 
practice of legislation235. Naturally, this aspect causes a serious transformation in the relationship 
between parliament and constitutional adjudication. They become closer: whereas the parliament 
weakens its normative labor and emerges in favor of the concretization of legal rights, 
constitutional adjudication, as well, weakens its interpretative labor in favor of the concretization 
of legal rights. There is no longer, accordingly, qualitative difference between both236, except that 
the last word belongs to the BVG. The conclusion Böckenförde brings forward is the perception 
of a transition from a parliamentary constitutional state to a jurisdictional constitutional state237. 
The assumption of an objective axiological standpoint in the realm of basic rights, apart from the 
risks of decisionism, is the BVG’s transformation into the “Constitution Areopagus”238, which 
results in the question of whether this transition is democratic legitimate. 

Böckenförde contrasts, what is for him, an inevitable process on the way to the BVG’s 
prevalence with the alternative of a liberal understanding of constitutional rights, whereby the 
axiological standpoint is replaced by the idea that basic rights are interpreted according to a 
contemporary subjective perspective of the relationship between state and citizen239. With this 
perspective, it does not mean that the objective understanding of basic rights is lost, but only that 
the parliament is not longer bound to political predefinitions the constitutional court brought 
forward, and therefore it can exercise its original function of setting up the ethical and political 
principles in the usual “struggle over rights”, as well as getting closer to the civic practice of 
democratic participation in the realm of rights240. More than irradiating as objective principles 
throughout the totality of legal order, the content of basic rights is grounded in the area of 
individual rights, which are to be preserved and developed with the appropriate support of 
dogmatics, as well as to promote a culture based on legal rights. Hence, every basic right is 
deployed and limited in the direct correlation between citizen and state apparatus and defined, 
rather than in reference to the abstract idea of a total normativeness, in the specific domain of 
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legal order. The immediate consequence of this thinking is that parliament becomes freer, for it is 
not bound to a previous judicial definition of social values embracing the totality of legal order, 
and the democratic political process, unlike the idea of objective principles according to which 
this process is bypassed or replaced by the decisions of constitutional court, becomes central in 
the legal foundation. Moreover, balancing reassumes its place as a reference point for 
parliamentary activity241, not for constitutional adjudication. The doubt, however, is how the 
parliament would deal with this configuration, which makes the final question lie in the citizens’ 
confidence: if they trust in the elected parliament, the accent is on the subjective rights; if they 
trust in the constitutional court, the stress is on the objective principles242.  

Bernhard Schlink presents similar concern with the advance of a value-based conception 
in the realm of legal rights when he remarks that this transition enfeebled the function of ensuring 
individual freedom and strengthened the idea that judicial review is mostly a “forum for the 
treatment of social and political problems243. Like Böckenförde, Schlink highlights, which for 
him is an irreversible and inexorable process244, the effects of a less consistent legal methodology 
following the BVG’s activist approach, because it becomes less useful when confronted with the 
political and social problems interpreted as its domain of activity245. A radical transformation in 
German constitutional culture246, therefore, is in process nowadays. The association of the idea of 
basic rights as objective principles with the enfeeblement of a dogmatic structure provides, 
especially when we remark the BVG’s undertaking of a political role, a turbulent combination 
that discloses the following significant movements: 

1) The development of a casuistic interpretation of legal rights, without this meaning a 
coherent casuistic development of legal rights, and the loss of a self-binding mechanism. 
Adjudication turns into an activity based on a case-to-case examination, no longer 
directly linked with the deployment of dogmatic concepts and scholarly interpretation of a 
particular issue. Apart from leaving aside traditional and longstanding dogmatic concepts 
and a system supplying possible solutions for specific cases, this casuistic jurisdiction 
grounded in a teleological basis of objective principles embracing entirely the legal order 
has not incorporated the conceivable counterpart of the common law stare decisis247 
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precedent orientation as a means to promote, at least, the apparent awareness of the need 
for coherence in decision-making248. Even though, evidently, none of the mechanisms – 
dogmatics or stare decisis – could promote by themselves a harmonious legal 
interpretation (in fact, they could even be easily eroded249), they seemingly indicate that a 
general basis had previously been explored in order to orient adjudication towards the 
equal interest of all. Insofar as the BVG is no longer guided by either criteria, the 
conclusion is that the BVG currently “frees itself from any self-binding mechanism 
(Selbstbindung)”250;  

2) The disruption of a hierarchical external binding criterion among the courts, for 
continuously the lower courts disobey the commands of BVG’s decisions, and, in turn, its 
decisions, since they lack a consistent justification, become subject to correction by 
higher European courts251. This outcome can sound paradoxical: whereas the idea of 
principle of total legal order endorses a more extensive range of incidence, it also 
weakens the power of this incidence, inasmuch as the arguments become less persuasive. 
“The Bundesverfassungsgericht’s decisions acquire a moment of arbitrariness, which 
easily makes the other courts to lay down their arbitrary wishes (Belieben) in the place of 
Bundesverfassungsgericht’s ones”252.  

3) The transformation of constitutional jurisprudence, which converts more and more, on 
account of the complexity to develop a systematized harmonious structure of reasoning in 
this case-to-case basis, into a task for experts and exam of judges’ personalities253. It does 
not assume any longer the “leading role in the development and transformation of 
constitutional law”254; it presupposes, instead, apart from the intricate mission to bring out 
some connections from case analysis, the investigation of trends, judges’ personalities and 
the politics involving their activities255. Obviously, this is a serious modification of 
standpoint: rather than attempting to establish a conceptual methodological system for 
interpreting rights, the accent now depends strongly on the investigation of the 
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idiosyncrasies of judicial life. This is, besides, also a consequence of the political 
character adjudication acquires with the conception of basic rights as objective principles.  

4) The loss of critique regarding BVG’s decisions and the consequent worship of its 
activities. Nowadays, the constitutional Jurisprudence “is entirely under the ‘spell’ of the 
Bundesverfassungsgericht”256, which means that its primary material derives directly 
from the observation of how the BVG has decided a particular issue. This inverted 
substantially the role jurisprudence plays257, insofar as it functions in the sequence of the 
court definitions: “constitutional scholarship thus thinks and works in the wake of the 
Bundesverfassungsgericht, rather than ahead of it”258. A subservient constitutional 
jurisprudence, hence, stands out, almost without exercising the indispensable critical 
role259. The BVG’s canonization260 becomes a reality, in which constitutional scholarship 
turns into a “sort of junior partner and thus participate[s] in its authority, instead of 
offsetting its authority as a critical opponent”261, sometimes even with clear personal 
interests262. Moreover, even though the BVG expresses activist and political purposes 
grounded in a case-to-case basis and in the idea of basic rights as objective principles, the 
constitutional doctrine still adopts the traditional way of dogmatics to interpret the BVG’s 
decisions: “It reads and interprets these decisions, and their reasoning, as though they 
were codified law”263. 
On account of this situation, similar to Böckenförde, Schlink argues that an interpretation 

of basic rights as subjective rights should be adopted. For him, “a concept of fundamental rights 
that simply guarantees subjective rights by repealing state intrusions upon personal freedom is 
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quite capable of dealing with those societal problems that must be adjudicated in court”264. For 
this reason, the notion that balancing is indispensable, for it is a rational consequence of the 
interpretation of basic rights, does not seem to be entirely true, since many questions could be 
answered by the deployment of the equality principle265 or by the accent on the institutional 
development of basic rights grounded in the citizen’s confidence in the continuance of legal 
rights and their position266.  

In this regard, he remarks that, rather than proceeding to an assessment of private and 
public goods or interests (which is the characteristic of the traditional and prevalent conception of 
balancing), constitutional adjudication should revolve around a broader understanding of the 
exam of necessity (and also of suitability)267, and focus thereby on the encroachment the measure 
caused rather than on the conflictive interests that balancing brings to light. He is aware of the 
central questions the deployment of balancing raises within the context of the separation of 
powers, especially on account of the political argument and the lastly subjective and decisionist 
character it carries268. In particular in the domain of the control of parliamentary activities, the 
deployment of balancing is, according to Schlink, a serious problem, for, besides the inexistence 
of any constitutional authorization for that269, it leads to the confusion between law and politics. 
As he mentions, “constitutional adjudication is not an integral component of politics, but rather 
regarded as its balancing adversary, with a proper rationality and proper legitimacy. The political 
rationality of the ultimately subjective and decisionist evaluation and assessment carries a 
political legitimacy, which is not assigned to the Bundesverfassungsgericht”270.  
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The problem of rationality of balancing, therefore, reflects upon the subversion of the 
domain where the definition of policies (relationship between state and societal interests, 
determination of resources, etc) should occur, as long as it is transferred from the parliament to 
the constitutional court without answering the primary question of whence stems the 
authorization for the BVG’s control of legislative acts, as well as its capacity to replace them by 
its own interpretation271. In other words, insofar as balancing works in the domain of political 
legitimacy and lacks a rational and methodological standpoint, there is no legitimate argument 
that could sustain why the constitutional court should deploy balancing.  

However, since this movement seems irreversible, either because of the value-based 
approach, or on account of the expansion of the deployment of the principle of proportionality 
(particularly balancing) embracing this approach, at least, adjacent to this BVG’s political and 
activist approach, the constitutional scholarship needs to exercise a critical role by “determinedly 
and consistently [placing] cases and decisions at the center of its work”272 and by “[confronting] 
the political and ethical aspects of the decision”273.  Accordingly, not only should the BVG itself 
take advantage of a possible confrontation of its activities, but also the scholarship should see that 
its role is more than upholding BVG’s decision. Whereas the last one needs to reconfigure its 
responsibility towards the development of a discursive soil where democracy is practiced, the 
former one must be open to criticism, as well avoid the confusion between law and politics by 
grasping that the legitimacy of constitutional review, rather than be linked with the aim to please 
the population, stems from the reliability of established legal norms and guarantees, that is, the 
quality of being expected and validated through decision-making274.  

This is a serious outcome of this movement that Schlink’s remarks bring out. When he 
connects legitimacy with the reliability of established legal norms and guarantees, we could point 
out that the conception of basic rights as objective principles could, instead, link legitimacy with 
the capacity of the constitutional court to please the public and satisfy its wishes. The immediate 
consequence of this process is the risk of overestimation of values in constitutional adjudication. 
“Since the value-based decision precedes the legal guarantee, the value is the ground and the law 
is the consequence, and when the value-based decision is systematically folded and hence 
relativized with other value-based decisions, then it can also only turn into this relativity in the 
legal guarantee”275. In other words, legal adjudication becomes a relative area where any solution 
can be adopted, and where the defensive character of basic rights is suppressed insofar as it 
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becomes a “mere function of an immanent value”276. True, every legal interpretation will gather 
and uphold some social values, but the difference is how those values will be assimilated in 
constitutional adjudication. Inasmuch as legal rights become subservient to a functional character 
of values, the space of freedom is undermined. It can sound paradoxical: whereas freedom is 
institutionalized and objectivized, which should lead to a stronger realm of defense of this 
principle, it is also relativized and enfeebled in favor of the functional character of a value. 
Schlink’s analysis of the connection between a value-based approach in the realm of legal 
adjudication and the consequent relativism and functional subservience to values, above all by 
deploying balancing, therefore, highlights that, if there is a problem in the domain of separation 
of powers, there is also a structural incompatibility in this understanding.  

Finally, Friedrich Müller directly examines this secondary role of basic rights that stems 
from an overestimation of values in constitutional adjudication. He, by stressing the problems of 
this embrace of a system of values, is particularly incisive when he remarks that, apart from 
transforming and limiting radically the activity sphere of legislation and from losing the 
suggested and recommended methodological procedure when constitutional rights are at stake, 
this approach “is not enough for the afforded and really satisfying requirements under the rule of 
law for a legal-objective controllable construction of the decision and the rational statement 
within the framework of the concretization of constitutional and infra-constitutional order”277. He 
acknowledges that an objective axiological viewpoint inverts the idea that the normative strength 
of basic rights rely much more, on the one hand, upon the investigation of the methodical, 
structural and theoretical standpoints of a normative domain, and, on the other, on the framing of 
the relevant elements of the concretization of a practical procedure of creation of precedents 
grounded in the rule of law, not in a general conception embracing the total legal order with the 
implied deployment of balancing278. Although it is not the purpose here to extend this debate on 
methodological grounds279, the perception that the assumption of this axiological viewpoint leads 
to an idea of constitution that has neither normative contour nor normative quality280, whose 
solution – balancing – cannot be rationally apprehended and does not provide any sufficient 
requirement for transparency and methodological and legal safeness281, is a fundamental one. The 
combination of an axiological approach in the realm of basic rights and the deployment of 
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balancing as a methodological solution for possible conflicts undermines the very structure of 
basic rights, and ignores the autonomy of legal guarantees and the possibilities of limitation of 
basic rights through the constitution282. In other words, the space for uncontrolled and arbitrary 
decision-making is open.  

From Müller’s point of view, we can remark that the focus is primarily on the 
constitution, on basic rights, not on a vague material category or parameter taken from the 
abstract concept of constitution as an order of values. This is the reason why he argues that “as 
far as the constitution, through direct normalization, above all, through a formal preferential rule, 
makes clear a kind of ‘higher relevance’, that is, as far as it brings to light a higher assessment of 
political or ethical origin through a formal binding preferential norm, ‘balancing of goods’ is 
unnecessary”283. Briefly, he sustains that, if the constitution already specifies a formal binding 
preferential norm, there is no reason to proceed to balancing. Constitutional adjudication and, 
particularly, the constitution itself cannot rely on illegitimate and lastly irrational individual 
decisions284. Constitutional adjudication must, on the contrary, rely on the constitution, on the 
“objective legal extension of a basic right”285, since, when it proceeds to balancing grounded in 
the totalizing conception of an “order of values”, it oversteps its limits286. It can, in fact, lead to 
the admission of values that do not observe the conditions of validity of constitutional guarantees, 
as well as threaten the political and historical development of basic rights287.   

These approaches, by reflecting central concerns with the BVG’s way to political 
activism, integrate a group of critiques that play a special role when the rationality of balancing is 
at stake. They disclose how complicated the simple acceptance of the deployment of balancing 
within the context of constitutional principles being interpreted as objective principles of a total 
legal order is. Behind it, there is a fundamental connection between rationality and separation of 
powers, between rationality and deontology of legal norms. These authors reveal, above all, an 
evident confidence in the constitution, and particularly in the basic rights, as a powerful 
instrument for solving constitutional cases. In other words, the constitution, with its binding 
criteria, can itself provide the answers, transforming then balancing, which lacks binding criteria, 
into an instrument that is not as essential as it seems to be, and which carries its own potentiality 
to jeopardize the historical institutional development of legal rights and even promote injustice288. 
Rationality in constitutional adjudication, at least one that acknowledges its boundaries, 
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accordingly, does not lead automatically to the idea of balancing, nor can it encompass, as a 
character of a totalizing figure, every type of argument as component of legal argumentation. 
There are serious effects when this boundary is overstepped, when legal rationality becomes a 
rationality of an order of values, a rationality of what is good for all or, in practical terms, when 
legal rationality turns into a rationality of balancing values. Legal rationality, in these cases, can 
become its reversal. 

2.6. Final Words 

This chapter had the primary purpose to contextualize the debate on balancing through the 
investigation of the main characteristics of the recent German constitutionalism. Two 
characteristics emerge as primary aspects of this movement: the historical context that favored 
the erection of an activist constitutional court in political matters, which assumed as its authority 
the discussion of the present and future problems of society, in a way that challenges the principle 
of separation of powers; and the development of a dogmatics of basic rights, which, rather than 
interpreting them as subjective rights in the idea of entitlements of individual citizens with a 
defensive character against state intrusions289, understand them as objective principles290 with a 
proportional nature. While, in the historical examination, we could observe how progressively the 
BVG gained the characteristics of a constitutional court with an intervenient and activist attitude, 
whose grounds could already be found in the circumstances of a Germany leaving a period of 
crisis and entering into a process of redemocratization, the transformations in German dogmatics 
showed how this political character could be operationalized in decision-making. These two 
characteristics, among the others we examined, favored the deployment of balancing, whose 
features fit perfectly for the purpose of basic rights as objective principles and for the 
constituional court’s intent to exercise a more intervenient and activist role towards the main 
problems of society.  

If balancing, though, served as a suitable instrument for this new German 
constitutionalism, it needed to be systematized in rational grounds, even to provide a greater 
degree of legitimacy in BVG’s decisions. When balancing started to appear as an element of the 
principle of proportionality, before concentrated on the exams of suitability and necessity, it 
gained qualitatively the possibility of being presented in a structural framework that could, in 
theory, provide it with some rational standards for decision-making. Although this chapter did not 
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explore deeply these rational standards, this will be done later291. Rather, this chapter discussed 
how the principle of proportionality, with its triadic structure, incorporated balancing as an 
element that seems to best handle the dilemmas of these characteristics of an activist 
constitutional court. Indeed, with balancing in the structure of the principle of proportionality, the 
BVG gained a justificatory methodology to the exercise of politics through decision-making. But, 
naturally, this movement is not exempt from the most incisive critiques, and this chapter ended 
by focusing on some relevant German constitutional scholars – Ernst-Wolfgang Böckenförde, 
Bernhard Schlink and Friedrich Müller –, in order to demonstrate that, even though this reality is 
somehow consolidated in German constitutional culture, it raises many doubts whether it is not 
indeed leading to a constitutional court that seriously threatens constitutional democracy, both 
because it strongly enfeebles the concern with keeping consistent the system of rights and 
because, in this way, it threatens the healthy relationship among the institutional powers.  

While in this chapter we examined German constitutionalism, the next one will explore 
how this German constitutionalism has influenced directly other constitutional reality. In this 
respect, to examine Brazilian constitutionalism is especially attractive on account of the 
possibility of extending the perception of how the constitutional courts’ activism is closely 
associated with the increase of the deployment of the flexible structure of balancing. As a recent 
democratic regime, with many particularities of an intent to overcome the authoritarian past, the 
connections with German constitutionalism, in a sense, are very remarkable, not only in this 
dualism between law and politics, but also in this attempt to “rationalize” decision-making. 
Particularly, it is very notable how Robert Alexy’s Theory of Constitutional Rights and the 
BVG’s decisions were used as primary sources for some relevant Brazilian constitutional court’s 
decisions. For this reason, the next chapter will complement the empirical reference to see how 
balancing has a close connection with constitutional cultures where their constitutional courts 
assume an activist role. Once again, the accent is on history and the aim to “rationalize” 
constitutional decisions. The emphasis is again on the conception of rationality this other 
constitutional reality, through balancing, seems to endorse.  

 

                                                
291 See the fourth chapter.  



74  

CHAPTER III 
BALANCING WITHIN THE CONTEXT OF BRAZILIAN CONSTITUTIONALISM: 

THE SUPREMO TRIBUNAL FEDERAL’S WAY TO ACTIVISM 

3.1. Introduction 

“The Constitutional Court exists to take the most rational decisions”1. Gilmar Mendes’s 
words, at that time the Chief Justice of the Supremo Tribunal Federal (STF), the higher and 
constitutional court in Brazil, seem very relevant to the debate on the rationality of balancing. 
Especially on account of the increasing deployment of this methodology in Brazilian 
constitutional culture in the last years, and, above all, the parallel development of an activism by 
this court, which gradually has centralized many social and political themes under its scrutiny, 
there could be no better connection with some of the conclusions drawn in the last chapter about 
the reality of German constitutional culture. Although any immediate comparison in this subject 
matter could lead to a simplification of the historical and legal differences between both 
countries, it is possible to outline some remarkable connections when balancing is at issue. The 
quest for rational decisions, on the one hand, and the activism of the constitutional court, on the 
other, seem to be usually connected when this theme appears, a connection, indeed, that makes 
the analysis of the institutional history a fundamental element to grasp why, also in Brazilian 
reality, the idea that the constitutional court is the “Guardian of the Constitution”2, and, as such, 
acts as its last word interpreter, extending, in any case, to its realm of authority, the discussion of 
present and future problems of society, is real and widely accepted. The premise of being the 
“Guardian of Constitution” has become, rather than a real concern with keeping consistent the 
system of rights, a justification for gradually transforming the STF into the center of the main 
political and social debates in Brazil. This reality, at first glance, might seem natural and 
inevitable, as Justice Mendes sustained by remarking that “any polemic subject matter has a 
scheduled meeting with the Supremo Tribunal Federal”3. On the other hand, nevertheless, it 
could reflect a serious point of a relevant transformation in Brazilian constitutional culture that 
raises doubts whether this movement respects or not the principle of separation of powers, and, as 
such, is legitimate or not.  

This is the reason why, by following the premises developed in the last chapter, when we 
examined German constitutionalism as a means to conclude that the BVG has continuously acted 
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as a “forum for the treatment of social and political problems”4, we can verify that the STF’s 
reality also engenders somewhat similar problems and conclusions. Except for some important 
particularities derived from the individual system of rights and the institutional history of both 
countries, as well as the intensity of these developments, we can also remark that, more and 
more, the STF has become a casuistic jurisdiction, with an activist posture regarding the most 
variable themes of social life, a characteristic that is carried out, in some relevant constitutional 
claims, through an examination of the possible effects of the decision towards the society as a 
whole and whether the expected goals are suitable, necessary, and proportional in the narrow 
sense. Briefly, the STF, highly influenced by German constitutionalism, deploys, in an 
exponential velocity, the principle of proportionality, and particularly balancing, as the sign of a 
“rational” justification for this shift to a more political and intervenient attitude in the institutional 
ground.  

This “rationalization” of adjudication, and particularly judicial review, an intent the 
Justice Mendes’s words clearly expressed above, seems to serve as the counterpart of a 
movement that makes the STF a fundamental piece in the representation of the social will5. This 
movement is even more expressive as we notice the existence of a deficit of political 
representation of the Brazilian population in the parliament, causing thereby a mobilization 
towards the judiciary, especially the STF, in order to discuss the polemical and complex 
questions congressmen6 usually disregard. Therefore, the debate on shaping a constitutional court 
with the premise of being the guardian not only of the legal order, but also of the social values, 
which brings about the idea of subjective rights as objective principles in the interpretation and 
application of the constitution and a methodology that upholds this premise (balancing, for 
example) also incites, in Brazilian reality, the controversy concerning the dualism between law 
and politics in constitutional adjudication. There is also here the troublesome perception of a 
politicization of judicial review followed by the intent to justify this movement “rationally”.  

Nonetheless, this theme is rarely faced. In a degree more accentuated than in Germany, 
which also suffers from a loss of the critique of the BVG’s decisions, Brazilian constitutional 
scholarship basically conducts itself as a mere observer and worshiper of the STF’s decisions. In 
fact, as Baracho Júnior remarks, “the reflection on the STF’s activities is a scarce effort in 

                                                
4 Bernhard Schlink, "German Constitutional Culture in Transition," Cardozo Law Review 14 (1993): 729. 
5 See Marcelo Andrade Cattoni de Oliveira, "O Projeto Constituinte de um Estado Democrático de Direito," in 15 Anos de 
Constituição: História e Vicissitudes, ed. José Adércio Leite Sampaio (Belo Horizonte: Del Rey, 2004), 149.  
6 See Enzo Bello, "Neoconstitucionalismo, Democracia Deliberativa e a Atuação do STF," in Perspectivas da Teoria 
Constitucional Contemporânea, ed. José Ribas Vieira (Rio de Janeiro: Lumen Juris, 2007), 33.  
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Brazilian constitutional theory”7. Most publications about its activities merely reproduce the 
contents of its decisions, without providing simultaneously a critical review that enters directly 
into those problematic themes of the legitimacy and the risks of this movement for the separation 
of powers. Besides, if we examine the great majority of the edited books concerning the new 
methodologies the STF deploys, particularly the principle of proportionality, the same conclusion 
applies here: they reproduce the contents of those decisions and, in parallel, make an 
examination, which is normally very brief and simplified, of Robert Alexy’s Theory of 
Constitutional Rights (Theorie der Grundrechte)8, as the main theoretical source for 
systematizing the principle of proportionality, and balancing in particular. There is almost neither 
a critical analysis of the STF’s decisions deploying this priniciple nor a rigorous reflection on the 
basis of Alexy’s thinking about the themes of legitimacy and separation of powers. While the 
STF’s decisions become the new law, Alexy’s thinking turns then into the new methodological 
conception of truth in Brazilian constitutional reality.  

This movement is evidently the consequence of an intense transformation of the STF’s 
structure and nature after the promulgation of the Brazilian Federal Constitution in 1988, the 
following legal statutes regarding the procedures carried out within the realm of this court and its 
decisions. The STF’s particularity of not necessarily requiring an agreement among the majority 
its members respecting the opinion of the court, but merely an agreement with the decision itself, 
makes, at any rate, even more complicated to visualize a methodological tendency of this court. 
In the STF’s judgments, only the Justice responsible for the case is obliged to justify his vote, if 
his opinion prevails, or another Justice, who manifests the prevalent contrary opinion, will 
assume this duty. However, in the most controversial and complex cases, it is very common that 
each one of the eleven Justices expresses his opinion, which, even though leading to the same 
decision, can have a completely different justification and even incompatible premises. It is, by 
reason of this characteristic, almost impossible to argue the existence of a court’s tendency. As a 
consequence, their personalities, idiosyncrasies and political positions become a real concern for 
most empirical investigation of those tendencies, a situation, though, that makes harder to 
visualize any prognostic of the future decisions and even more complicated the desire for a 
greater consistency of those decisions throughout the years.  

Apart from this structural difficulty in achieving consistency in the STF’s decisions, it is 
possible, nonetheless, to visualize, among some of its members, the increasing attempt to 
“rationalize” the decisions through the deployment of well-known methodologies designed to 

                                                
7 José Alfredo de Oliveira Baracho Júnior, "O Supremo Tribunal Federal e a Teoria Constitucional," in 15 Anos de Constituição: 
História e Vicissitudes, ed. José Adércio Leite Sampaio (Belo Horizonte: Del Rey, 2004), 211, translation mine. 
8 Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994). See the next chapter.  
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solve the most controversial and complex cases, as balancing. By “rationalizing” the decision 
through a determined methodology, it seems that the decision achieved a deeper degree of 
legitimacy. Still, on the other hand, this “rationalization” and even the quest for legitimacy does 
not appear to be concerned with the quest for a normative consistency, which could be regarded 
as a paradox.  The deployment of a methodology, in this regard, seems to be more in accordance 
with the premise of rationalization than indeed with the quest for a normative consistency. The 
problem of a lack of normative consistency refers, accordingly, not merely to the structure of the 
court. The deficit of the quest for a normative consistency emerges from the fact that the court 
gives the impression, in its decisions, that this problem is not really a chief concern.  

It is difficult to argue likewise that the court nowadays is, de facto, deploying dogmatic 
concepts and scholar interpretations of particular issues. What prevails is, more and more, albeit 
the difficulties for visualizing a real tendency of the court, a casuistic jurisdiction without this 
meaning a coherent development of rights, for it is strongly grounded in teleological assumptions 
pointing out what is best according to a certain interpretation of the governmental will, or the 
political purpose of providing a solution that is best for the overall society. This reality, 
moreover, is even more accentuated by legal statutes that progressively provide the STF with the 
instruments for exercising its activism towards the most variable themes of social life, as the 
expansion of the concentrated and abstract judicial review, whereby this court has been regarded 
as a negative9 and even positive legislator10, the introduction of binding precedent (Súmulas 
Vinculantes), the modulation of the effects of the decision, among many others.  

These are some signs of this institutional movement that encircles the increasing 
deployment of the principle of proportionality, and particularly balancing, in Brazilian 
constitutional reality. They are signs that interconnect themselves with the STF’s more activist 
posture, which gains space in the vacuum of legitimacy of a discredited parliament and of an 
almost inexistent academic critique of its decisions. It is interesting, besides, to observe that the 
shift to activism and the corresponding development of a value-based approach in adjudication - 
with the deployment of methodologies reinforcing arguments with a clear political intent – also in 
Brazil coexist with the progression of democratization process after a period of authoritarianism. 
If this is merely a coincidence, then it is, nevertheless, sustainable that judicial activism seems to 
be associated, at least in the constitutional realities here examined, with the challenge of 

                                                
9 It is possible to associate the idea of negative legislator with Hans Kelsen’s discussion about the role of constitutional courts, a 
simple consequence, in fact, of his premise that adjudication is not qualitatively different from legislation, except for creating 
singular norms for the case. For this purpose, see Hans Kelsen, Wer soll de Hüter der Verfassung sein? (Berlin: Rotschild, 1931); 
Hans Kelsen, “Wesen und Entwicklung der Staatsgerichtsbarkeit”. Berichte [der] Verhandlungen der Tagung der Deutschen 
Staatsrechtslehrer zu Wien am 23. und 24. April 1928," Veröffentlichungen der Vereinigung der deutschen Staatsrechtslehrer 5 
(1929): 30-88, 117-123.  
10 See Bello, “Neoconstitucionalismo, Democracia Deliberativa e a Atuação do STF,” 31 ff.  
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establishing a new institution that could catalyze the lack of the exercise of citizenship seemingly 
not practiced enough yet by the overall society. And, in order to legitimate and justify 
“rationally” this new position, inevitably leading to the undertaking of the role of a defender of 
the values of this recent democratic period, it is necessary to provide methods that, in principle, 
can expose reflected arguments the population is able to widely accept. Decisions, for this reason, 
must be not only right, but also correspond to the axiological parameters the society reasonably 
accepts. The court, consequently, appears to democratically anticipate the exercise of citizenship 
that, otherwise, other institutional channels, by expressing the political will and connecting 
directly with the society claims (parliament and government), should be representing.  

Thus, this chapter begins with the perception that the first stage of any analysis of the 
increasing deployment of the principle of proportionality, and specially balancing, in Brazil links 
itself with the history of democratization after the military regime, which starts with the 
promulgation of the Federal Constitution of 1988 (3.2). In this domain, a fundamental theme that 
connects itself with the STF’s activities is the advance of the abstract system of judicial review 
and the consequent enfeeblement of its diffuse counterpart. Not only were many instruments 
created with the purpose of expanding this court’s realm of activity, but also the STF undertook, 
in the middle of the consolidation of these new mechanisms, a more activist approach. Indeed, in 
the particular case of Brazilian reality, it is not possible to dissociate the investigation of the 
STF’s way to activism from this radical transformation in the mechanisms of judicial review. 
This is the reason why we shall stress here this particularity of Brazilian constitutionalism, unlike 
we did in the case of Germany, where the judicial review of the Basic Law is historically a 
BVG’s exclusive duty11. If this topic refers to the analysis of this way to STF’s concentration of 
powers, the following one will stress how this concentration resounded through decision-making, 
in order to verify how the activism and the deployment of balancing, now encompassed in the 
structure of the principle of proportionality, have been gradually, but intensively, verified (3.3). 
The purpose here is to explore how the political discourse walked side by side with the expansion 
of this methodology, especially in a moment when the abstract system of judicial review was 
reinforced in Brazilian constitutional reality.  

                                                
11 According to the German Basic Law: 
Art. 100 (1): “If a court concludes that a law on whose validity its decision depends is unconstitutional, the proceedings shall be 
stayed, and a decision shall be obtained from the Land court with jurisdiction over constitutional disputes where the constitution 
of a Land is held to be violated, or from the Federal Constitutional Court where this Basic Law is held to be violated. This 
provision shall also apply where the Basic Law is held to be violated by Land law and where a Land law is held to be 
incompatible with a federal law”. 
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3.2. The Supremo Tribunal Federal in the Democratization Process: the Federal 
Constitution of 1988 and the Openness to Activism 

It is not a simple enterprise to grasp how the STF, progressively, since the rebirth of the 
democratic period in 1988, has undertaken the role of defining many relevant political and social 
themes in Brazilian reality, and also of justifying this new role with the concern with providing 
“rational” arguments in decision-making. After all, the STF did not transform itself 
automatically, with the federal constitution of 1988, into a constitutional court as the existent 
ones in continental Europe, for instance, the German BVG, which concentrates on itself the 
judicial review. Indeed, it kept almost the same structure and competences of the previous years, 
as well as a system of judicial review somehow inspired by the American model – even though in 
an eclectic and limited fashion12 -, whereby the judicial review can be carried out by any judge in 
a singular and concrete case, and the STF, as the higher federal court of appeal, once received the 
extraordinary appeal13 (Recurso Extraordinário),14 examine lastly the constitutionality of the 
legal statute15. The so-called diffuse model of judicial review, traditionally present in Brazilian 
reality since the STF’s origin in 189116 - not followed, nevertheless, by any similar mechanism as 
the American stare decisis - was kept almost intact in the new constitution. The traditional and 
already experienced system, accordingly, enfeebled the claim, clearly observed in the debates 
taking place before and during the National Constituent Assembly of 1987 and 198817, of 
creating a constitutional court like the European model. Besides, it also limited any attempt to 

                                                
12 For a detailed analysis of this American influence in the construction of the diffuse model of judicial review and the limits of its 
introduction in Brazilian pre-Republican reality, see Álvaro Ricardo de Souza Cruz, "Habermas, Ação Estratégica e Controle de 
Constitucionalidade," in 15 Anos de Constituição: História e Vicissitudes, ed. José Adércio Leite Sampaio (Belo Horizonte: Del 
Rey, 2004), 219-280.  
13 The Extraordinary Appeal is the name of the constitutional appeal raised against a lower decision, based normally on a possible 
violation of the constitution (art. 102, III, of the constitution of 1988).  
14 The only possibility of extending, in the diffuse model, the effects of the decision to other similar cases occurs with the 
participation of the Senate, which can suspend the execution of the legal statute. This mechanism has existed in Brazilian 
constitutionalism since the constitution of 1934 (art. 90, IV). It is now established in art. 52, X, of the Federal Constitution of 
1988. Gilmar Mendes provides a detailed analysis of this institute, who, nevertheless, as a supporter of the abstract and 
concentrated model of judicial review, understands this mechanism as still existent merely on account of history, whose function, 
especially after the possibility of this court to suspend the efficacy of the law in the abstract judicial review, is only to give 
publicity to the STF’s decisions. For him, the STF’s own decisions have already the normative power to suspend the law, thereby 
conferring on the Senate solely the duty to publish the decision. For this purpose, see Gilmar Mendes, "O papel do Senado Federal 
no Controle de Constitucionalidade: um Caso Clássico de Mutação Constitucional," Revista de Informação Legislativa, no. 162 
(April, June 2004): 149-168. Against this understanding, by presenting a favorable approach to Senate’s suspension of the legal 
effects, see Lenio Luiz Streck, Marcelo Andrade Cattoni de Oliveira and Martonio Mon'Alverne Barreto Lima, A Nova 
Perspectiva do Supremo Tribunal Federal sobre o Controle Difuso: Mutação Constitucional e Limites da Legitimidade da 
Jurisdição Constitucional, http://www.mundojuridico.adv.br/ sis_artigos/artigos.asp?codigo=912 (accessed July 7, 2009). 
15 For an investigation of the STF’s history, and particular this influence of the American model of judicial review, see Lêda 
Rodrigues Boechat, História do Supremo Tribunal Federal (Rio de Janeiro: Civilização Brasileira, 1991); Oscar Vilhena Vieira, 
Supremo Tribunal Federal: Jurisprudência Política (São Paulo: Malheiros, 2002); Marcelo Paiva dos Santos, A História Não 
Contada do Supremo Tribunal Federal (Porto Alegre: Sergio Antonio Fabris, 2009); Gilmar Mendes, Controle de 
Constitucionalidade: Aspectos Jurídicos e Políticos (São Paulo: Saraiva, 2004). 
16 Art. 59, § 1o., b of the constitution of 1891. 
17 See Oscar Dias Corrêa, "O 160o. Aniversário do STF e o Novo Texto Constitucional," Arquivos do Ministério da Justiça, no. 
173 (1988): 67.  
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transform the STF’s decisions into binding decisions towards the other branches of the judiciary 
and the government. The premise of free appreciation of the constitutionality of a legal statute by 
all branches of the judiciary was regarded as a compromise with the longstanding characteristic 
of Brazilian constitutionalism, and mostly with the defense of democracy, as long as it boosted 
the dialogue among the distinct institutional actors and provided a more direct contact with the 
population. For this reason, if it is to investigate how the STF turned into a political activist court, 
the chief aspect is to comprehend, first, how it instrumentally achieved this quality, and, second, 
how it transported it to the practice of decision-making. Our concern in this topic is with the first 
aspect.     

This historical movement is very instructive to understand the idea that the STF is the 
“Guardian of Constitution”, a characteristic already present since the beginning of Brazilian 
Republic in 189118, was intimately associated, in the debates on the new constitution, with the 
premise of ensuring reliability of the diffuse system of judicial review. Nonetheless, this quality 
of exercising the protection of constitution by stating the unconstitutionality of a legal statute19 in 
the ordinary diffuse system was intensively threatened by the establishment – already existent in 
a very limited fashion in the previous constitutions20, though – of an abstract and concentrated 
model of judicial review. Since the constitution of 1988, the traditional diffuse and concrete 
model has coexisted with a strong concentrated model of judicial review, which led, for instance, 
Justice Gilmar Mendes, one of the main supporters of this new mechanism, to say that “from 
1988 on, however, there is only sense in thinking of a mixed system, if one is conscious that the 
basis of this system centers on the concentrated model”21. Unlike the diffuse system, the court’s 

                                                
18 See Oscar Dias Corrêa, O Supremo Tribunal Federal, Corte Constitucional do Brasil (Rio de Janeiro: Forense, 1987), 6.  
19 In Brazilian constitutional reality, it is possible the judicial review of a constitutional amendment, when it undermines the 
Federal regime, the basic rights and guarantees, the separation of powers or the direct, secrete, universal and periodic vote, 
according to art. 60, § 4 of the constitution of 1988.  
20 The constitution of 1934 (art. 12, § 2o.) established the possibility of the Attorney-General of the Republic (Procurador Geral 
da República), responsible at that time for judicially representing the interests of the federal government, to raise a claim 
(Representação Interventiva) directly to the Supremo Tribunal Federal in order to question any action or omission against the 
fundamental principles of the federative order (art. 7o, I, a to h), which could lead to a federal intervention in the state. The 
constitution of 1946 improved this model, inasmuch as the Attorney-General of the Republic could raise the Representação 
Interventiva to question the constitutionality of state laws (art. 8o) that offended some sensible principles (republican 
representative system, separation of powers, municipal autonomy, guarantees of the judiciary, periodicity of elections, etc, 
according to art. 7o, VII). The declaration of unconstitutionality, though, did not necessarily lead to the intervention in the state, 
for the simple decision already had the power to suspend the effects of the state law. This model was then expanded in 1965, with 
the constitutional amendment 16/65, according to which exclusively the Attorney-General of the Republic could raise a claim to 
question the constitutionality of not only state laws, but also federal legal statutes (art. 101, n. 1, k). Unlike the previous system, 
now the questions were not merely related to a certain offense to a sensible principle involving a conflict between the Federal 
Union and a State, but rather the defense itself of the constitution against unconstitutional laws.  
       It is important to mention that this system, whose decisions had an erga omnes effect, was born with the purpose to reduce the 
excess of claims that the STF had to judge, and not, in fact, to expand the possibilities of protection of individual rights (See, for 
this purpose, Vieira, Supremo Tribunal Federal: Jurisprudência Política, 120-126; Gilmar Mendes, Jurisdição Constitucional: 
Controle Abstrato de Normas no Brasil e na Alemanha (São Paulo: Saraiva, 2004), 23-38 and 64-77; Cruz, “Habermas, Ação 
Estratégica e Controle de Constitucionalidade,” 245-257). 
21 Mendes, Jurisdição Constitucional, p. XII, translation mine.  
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decisions in the abstract judicial review could immediately consider a determined legal statute 
void, and therefore without any erga omnes effect. Besides, there would not be a specific conflict 
between subjects, but a direct analysis of the constitutionality or unconstitutionality of a certain 
legal norm through a direct claim raised by some authorities and institutions22. Therefore, if the 
creation of a constitutional court like the European model did not become true, at least a 
“compromised solution”23 took place, a solution, in fact, that led to the expansion of the STF’s 
activist posture.  

The implementation of a mixed model of judicial review in Brazilian reality seemed to be 
in accordance with the democratic purpose of bestowing instruments for effectively exercising 
the protection of constitution upon the court. More than before, it was necessary that the court 
could exercise its role of “Guardian of Constitution” and thus act directly against any practice 
that offended the constitutional and democratic system. Especially if we remark how the 
discussions preceding the promulgation of the constitution of 1988 were civilly representative 
and democratically legitimate24, and also printed a strong lack of confidence in the ordinary 
legislator and the government, we can conclude that the idea it was indispensable to set up a 
constitutional court with the instruments for safeguarding the constitutional principles and 
practices was natural. The constitution of 1988, de facto, expressed this feeling of a new political 
and legal era in Brazilian society, a democratic process that should be preserved throughout the 
time, either by establishing subject and social rights never before imagined in that reality (it has 
one of the most extensive bill of rights in the whole world25) or a comprehensive range of 

                                                
22 According to the Brazilian constitution of 1988: 
“Article 103. The following may file an action of unconstitutionality and the declaratory actions of constitutionality:  
I - the President of the Republic;  
II - the Directing Board of the Federal Senate;  
III - the Directing Board of the Chamber of Deputies;  
IV - the Directing Board of a State Legislative Assembly or of the Legislative Chamber of the Federal District;  
V - a State Governor or the Governor of the Federal District; 
VI - the Attorney-General of the Republic;  
VII - the Federal Council of the Brazilian Bar Association;  
VIII - a political party represented in the National Congress;  
IX - a confederation of labour unions or a professional association of a nationwide nature (...)”  
23 Mendes, Jurisdição Constitucional, 38, translation mine. 
24 See Menelick de Carvalho Netto’s analysis of the participation of many and distinct civil organizations in the preparatory works 
for the elaboration of the new constitution, which was not concentrated on some personalities, but rather on the direct 
mobilization and participation of the population. There was a strongly receptivity by the congressmen and the internal legal statute 
of the constituent process. According to Carvalho Netto, “it was from this process, profoundly democratic, that the constitution 
earned its original legitimacy, resulting from an authentic manifestation of the constituent power, by reason of the adopted 
process” (Menelick de Carvalho Netto, "A Revisão Constitucional e a Cidadania: a Legitimidade do Poder Constituinte que deu 
Origem à Constituição da República Federativa do Brasil de 1988 e as Potencialidades do Poder Revisional nela Previsto," 
Revista do Ministério Público Estadual do Maranhão, no. 9 (2002): 45, translation mine). 
25 Gilmar Mendes, New Challenges of Constitutional Adjudication in 21st Century: A Brazilian Perspective, Lecture presented in 
Washington (US), October 10, 2008, http://www.stf.jus.br/arquivo/ cms/noticiaArtigo 
Discurso/anexo/Jurisdicao_Constitucional_no_Seculo_XXI_v__Ing.pdf (accessed July 14, 2009). 
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mechanisms protecting the access to the judiciary26. It was, in many aspects, a rupture with the 
authoritarian past, one in which both the legislative and the government were strongly 
discredited27, thereby giving rise to social demands that resulted in the introduction of many civil 
rights, even to protect this process. The judiciary in general, and the STF in particular, was then a 
fundamental piece of these new dilemmas the constitution of 1988 unfolded, and could thereby 
act as real legitimate protector of democracy by providing decisions that, while based on 
principles, were consistent throughout the history and also externally rationally justified28. The 
STF, in other words, should be an institution that would protect this reality against any attempt of 
reemergence of authoritarianism by upholding the constitution and its principles. It should 
embody this democratic reaction against the authoritarian past by strengthening and enforcing the 
democratic constitution.  

Yet, notwithstanding this ample democratic movement with the promulgation of the 
constitution of 1988, the judiciary could not suitably assume its duty of a real protector of the 
legal order, nor did the STF really act as a “Guardian of Constitution”. The judiciary in general, 
strongly influenced by the authoritarian period, usually adopted either a legalist posture in the 
interpretation of the law or, on the contrary, a creative and somehow voluntaristic approach as a 
means to deal with the legal authoritarianism29. In this scenario, the real concern with the 
construction of a consistent system of rights did not materialize. The quest for consistency in 
decision-making was usually confronted, right after the promulgation of the constitution of 1988, 
with an authoritarian past that could not suitably yield many parameters for decision-making in 
the new democratic regime, especially if we consider the vast broadness of the new basic rights 
and constitutional principles, on the one hand, and the urgent needs of a society still marked by 
social inequalities, on the other. Moreover, this lack of consistency also derived from the 

                                                
26 The Brazilian constitution provides nowadays many mechanisms to access the judiciary in order to guarantee civil rights and 
the democratic process (Ação Civil Pública, Ação Popular, Mandado de Segurança, Mandado de Injunção, Habeas Corpus, 
Habeas Data, Ação Direita de Inconstitucionalidade, Ação Direta de Inconstitucionalidade por Omissão Ação Declaratória de 
Constitucionalidade, Arguição de Descumprimento de Preceito Fundamental, among others). For a detailed analysis of these 
claims, see Gilmar Mendes, Jurisdição Constitucional: Controle Abstrato de Normas no Brasil e na Alemanha (São Paulo: 
Saraiva, 2004); Gilmar Mendes, Arguição de Descumprimento de Preceito Fundamental (São Paulo: Saraiva, 2007; Gilmar 
Mendes and Ives Gandra da Silva Martins, Controle Concentrado de Constitucionalidade (São Paulo: Saraiva, 2009); Gilmar 
Mendes, Direitos Fundamentais e Controle de Constitucionalidade, (São Paulo: Saraiva, 2004); André Ramos Tavares, Arguição 
de Descumprimento de Preceito Fundamental (São Paulo: Atlas, 2001); Motauri Ciochetti de Souza, Ação Civil Pública (São 
Paulo: Malheiros, 2003); Jose Adonis Callou de Araújo Sá, Ação Civil Pública e Controle de Constitucionalidade (São Paulo: Del 
Rey, 2002);Luzia Nunes Dadam, Ação Popular – Controle Jurisdicional (Rio de Janeiro: Lumen Juris, 2000); Celso Agricola 
Barbi, Mandado de Segurança, (Rio de Janeiro: Forense, 2008); Hely Lopes Meyrelles, Mandado de Segurança (São Paulo: 
Malheiros, 2008); Heráclito Antônio Mossin, Habeas Corpus (São Paulo: Manole, 2008); J. E. Carreira Alvim, Habeas Data (Rio 
de Janeiro: Forense, 2001).  
27 See Lênio Luiz Streck, Entrevista ao Conjur: Lênio Streck Fala sobre o STF, http://www.conjur.com.br/2009-mar-
15/entrevista-lenio-streck-procurador-justica-rio-grande-sul (accessed July 14, 2009). 
28 See Jürgen Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996), 199.  This debate will be examined, with 
more details, in the sixth chapter.  
29See Streck, Entrevista ao Conjur: Lênio Streck fala sobre o STF.  
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incapacity of many judges to deal, on the one side, with the new demands of the democratic 
regime, and, on the other, with a real understanding and knowledge of how constitutionalism and 
democracy should be interconnected with each other in their interpretation of legal statutes, a 
complex task if we consider the inertial effect of a practice framed by a past aimed at having 
judges literally acting in conformity with the government will30. The authoritarian legacy, which, 
as remarks Oscar Vilhena Vieira, was characterized by a “great silence of the Supremo Tribunal 
Federal, and the tribunals in general, in working in pursuit of the reconstruction of the rule of law 
(Estado de Direito) and democracy”31, enfeebled the space for an active construction of a 
consistent system of rights, for it carried with itself a deficit of a constitutional-democratic 
practice and a deficit of a constitutional-democratic knowledge.  

The conjunction of both deficits established the grounds for the judiciary’s gradual 
advance on activism, without being followed, nonetheless, by a serious interest in providing and 
constructing a real consistent system of rights. Against the legalist and passive posture of the 
previous times, when the military regime subverted the judiciary, and also on account of “visible 
deficiencies in the elaboration and implementation of public policies necessary to make 
fundamental rights effective”32 in the new constitutional order, the judiciary, especially the lower 
courts, progressively undertook, as their realm of responsibility, the duty to implement those 
public policies through decision-making. The judiciary’s autonomy and the guarantees the 
constitution of 1988 set up gave more instruments and naturally freedom to the exercise of this 
more intervenient attitude in the definition of policies also. This is the reason why Lênio Streck 
remarked that “the judges (and the scholarship is also guilty), who now should apply the 
constitution and filter the bad laws, that is, those unconstitutional ones, started to think they knew 
more than the constitutional framer. We moved, accordingly, from stagnation to activism, 
understood as the replacement of Law by the judge’s subjective judgments”33.  

In fact, many judges coming from the authoritarian period, right after the constitution of 
1988, felt, for the first time, they could assume a more activist posture, and, contrary to the old 
times, an activist posture against the government. On the other side, more and more, the political 
and social actors started raising claims concerning their basic rights (which are meticulously 
detailed and defendable through numerous instruments in the new constitution), and, in an 

                                                
30 Indeed, during the military regime, not only were the constitutional guarantees of the judiciary suspended, but also some crucial 
legal statutes, as the Institutional Acts (which were authoritarian legal statues usually restricting the exercise of basic rights that 
the government directly enacted), were not under the judiciary’s authority. Besides, no rarely were judges, and even STF’s 
Justices, automatically compulsorily retired. This circumstance promoted a silence of the judiciary, and the STF, after these 
confrontations, no longer opposed any resistance to the military regime. See, for this purpose, Vieira, Supremo Tribunal Federal: 
Jurisprudência Política,123-126.  
31 Ibid., 123, translation mine.  
32 Mendes, New Challenges of Constitutional Adjudication in the 21st Century: a Brazilian Perspective.   
33 See Streck, “Entrevista ao Conjur: Lênio Streck fala sobre o STF”. 
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exponential manner, claims against governmental policies and economic programs. This two-
sided movement created frequent situations in which the judiciary intervened directly in the 
definition of public policies by ordering immediate attitudes of the government, even in the 
economic area34. Furthermore, if we investigate the increasing number of problematic economic 
plans and also the legal production of Provisional Measures (Medidas Provisórias)35 by the 
government and laws from the federal and state legislative, many of them of questionable 
constitutionality, then the number of claims and, consequently, the judicial activism seriously 
gained an impulse, an activism that, since the lower courts, could already promote a decision, 
albeit appealable, stating the unconstitutionality of a certain legal statute, and therefore its 
invalidity for all effects for that singular case. 

In the STF’s particular domain, however, this movement started very gradually, but has 
especially intensified in the last years. As shown, this court already inherited from the previous 
period a structure and a composition that were marked by a strong silence concerning the abuses 
the military regime committed, and, de facto, one could argue it acted submitted to this 
governmental power36. There was not, accordingly, an immediate connection between that 
democratic movement in the constituent process and this court’s practice, even though its 
competences for judicial review largely increased. Actually, in the years immediately following 
the constitution of 1988, the STF had a very timid actuation in distinct themes of basic rights and, 
in many cases, it even created legal interpretations and precedents to avoid entering into some 
sensible areas that could apparently, for the constitution authorized, expose a judicial intervention 
into the other powers. For instance, mostly grounded in an economic standpoint, the STF never 

                                                
34 See the examples of judicial order to raise the pension of retirees paid by the Brazilian Social Security Service (Instituto 
Nacional de Seguridade Social) in 1992, whose disobedience caused the imprisonment of the president of that institution; the 
prohibition of the Brazilian Central Bank (Banco Central do Brasil) to put into practice a program of financial reorganization 
framed to prevent a crisis of confidence in Brazilian banking industry; the imprisonment of the President of the Central Bank of 
Brazil, in 1991, by virtue of his refusal to suspend the dissolution of a brokerage firm; the order to reduce the monetary correction 
of incoming tax penalties, according to the technical definition deemed correct by the federal revenue service; the judicial 
liberation of the blocked Cruzados Novos (Brazilian currency at that time) during the government of President Fernando Collor de 
Mello, among others. For an accurate analysis of this process, see Marcus Faro de Castro, "The Courts, Law and Democracy in 
Brazil," International Social Science Journal, no. 152 (June 1997): 241-252; Vieira, Supremo Tribunal Federal: Jurisprudência 
Política, 135 ff.  
35 This reality is even more evident, if we remark that, in Brazil, there is the Provisional Measure (Medida Provisória), which, 
although it is a mechanism for the government’s legislative production to be used merely in situations of relevance and urgency, 
has been widely employed for many other circumstances with the parliament’s collaboration. The Provisional Measure, 
nonetheless, does not pass through the procedures where a more accurate debate on the constitutionality of its content takes place, 
as it happens with legal statutes. Indeed, in Brazilian history after the constitution of 1988, the use of Provisional Measures has 
become a generalized mechanism of legislation, which has often been passively accepted by the legislative, and not really 
controlled by the STF in what refers to its constitutional requirements of relevance and urgency (art. 62 of the constitution of 
1988).  See, for this purpose, Vieira, Supremo Tribunal Federal: Jurisprudência Política. 219. For a critical analysis of the 
institutional disrespect for the due process of law and constitutional process in this domain, see Marcelo Andrade Cattoni de 
Oliveira, "Devido Processo Legislativo e Controje Jurisdicional de Constitucionalidade no Brasil," in Jurisdição Constitucional e 
Direitos Fundamentais, ed. José Adércio Leite Sampaio (Belo Horizonte: Del Rey, 2003). 
36 See Vieira, Supremo Tribunal Federal: Jurisprudência Política, 125; Cruz, “Habermas, Ação Estratégica e Controle de 
Constitucionalidade,” 251-257.  
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upheld the claim to federal intervention when a particular state did not honor the individual’s 
alimony credits (Precatórios alimentícios), or even transformed the Writ of Injunction37 
(Mandado de Injunção), a powerful instrument to make effective an individual right in case of 
legislative omission38, and the Direct Action of Unconstitutionality due to Omission (Ação Direta 
de Inconstitucionalidade por Omissão -ADIo)39, into almost useless instruments40.  Also in the 
realm of abstract judicial review, this court was very restrained41 and, in a very slow fashion42, 
judged the claims in this area. As Marcus Faro de Castro remarks, “the Supreme Court [seemed] 
relatively impervious to pressures for the expansion of judicial power”43 and “largely refrained 
from resorting to available remedies in order to expand its power by the cumulative articulation 

                                                
37 The Writ of Injunction is a constitutional writ whose purpose is to preserve the exercise of subjective rights and freedoms, as 
well as prerogatives inherent to nationality, sovereignty and citizenship, in case of a lack of a regulatory norm for this purpose. 
The court, in the beginning of its activities after the constitution of 1988, adopted a very restrictive attitude in this matter, by 
stating that, in case the writ was granted, the effect was merely an order to the legislator to take the appropriate measures, without 
any sanction (See STF MI n. 107, RTJ 133). This understanding, nonetheless, started to change within the years. In the judgment 
of the MI n. 283 (DJ 10.02.1992), the court determined a deadline for correcting the omission caused by the legislative delay, 
establishing besides the sanction of considering the legal rights, now denied due to omission, automatically granted. Similar 
understanding happened in the analysis of the MI n. 232 (DJ 03.27.2002). The most radical innovation, nonetheless, would 
happen only in 2007, when the STF, in the judgment of the MI n. 670 (DJ 10.31.2008) and MI n. 708 (DJ 10.31.2008), 
determined that, by reason of an omission regarding the regulation of strike of public servants, the Law n. 7.783/89, applicable to 
strikes in the private sector, should be extended to the public domain where appropriate. As Gilmar Mendes remarks “the Court, 
moving away from the course initially followed of attaining to declare the existence of legislative omission and issuing a specific 
regulating norm, without any commitment to the exercise of a legislative function, began to accept the possibility of provisory 
regulation by the judiciary itself” ( Gilmar Mendes, Constitutional Jurisdiction in Brazil: The Prbolem of Unconstitutional 
Legislative Omission, http://www.stf.jus.br/arquivo/cms /noticiaArtigoDiscurso/ anexo/Omisao_Legislativa_v__Ing.pdf (accessed 
July 7, 2009), 12).   
38 According to Gilmar Mendes, “the injunctive writ is granted based on the constitution whenever there is a lack of implementing 
rule that makes it impossible to exercise constitutional rights and freedoms, as well as prerogatives that are inherent to nationality, 
sovereignty and citizenship. Thus, the injunctive writ must be aimed at non-compliance with the constitutional duty to legislate, 
which in some way may affect rights that are ensured by the constitution (lack of a regulatory norm that makes it impossible to 
exercise constitutional rights and freedoms and prerogatives that are inherent to sovereignty and citizenship). Such omissions 
may have either an absolute or total character or be partial in nature” (Gilmar Mendes, Controlling Constitutionality in Brazil, 
Lecture presented at Harvard Law School, : http://www.stf.jus.br/arquivo/cms/noticiaArtigo Discurso/anexo/Controle_ de_Consti 
tucionalidade_v__Ing.pdf (accessed July 14, 2009), 4.  
39 The purpose of this Direct Action of Unconstitutionality due to Omission (ADIo), an instrument of the abstract system of 
judicial review, is to make constitutional norms effective, informing thereby the appropriate Branch to adopt the Gilmar Mendes, 
Controlling Constitutionality in Brazil. necessary measures, and, in case of the government, to do it within thirty days. Right after 
the constitution of 1988, the STF, when it decided favorably the claim, merely notified the responsible organ of the result and the 
need to provide the required measure as a means to overcome the omission (See ADI 2520, DJ 03.15..2002; ADI 2525, DJ 
04.05.2002; ADI-MC 267, DJ 05.19.1990; ADI-MC 1458, DJ 09.20.1996). Moreover, in case the legislative procedure had 
already started, even though during many years (inertia deliberandi), the precedent was that ADIo, in these cases, could not be 
raised (See ADI 2.495 – DJ 08.02.2002).  This thinking changed recently. Now, with the STF’s more active posture, this court has 
understood that, in some specific cases, it can establish a reasonable term for the legislative to react against the omission (See, for 
this purpose, ADI 3.682, DJ 09.06.207).  
40 See, for this purpose, the decisions MI n. 107; MI n. 232; MI n. 283; MI n. 419-9.  
41 One very interesting example of this self-restraint posture in the abstract system of judicial review was the judgment of the 
ADInMC 223, in 04.051990, according to which the STF, instead of declaring the unconstitutionality in abstract of the 
Provisional Measure (Medida Provisória) n. 173/90, whose content established the prohibition of preliminary verdicts in some 
areas, especially those related to economic programs, preferred to transfer this analysis to each case brought to the judiciary 
through the diffuse model of judicial review.  
42 Indeed, between 1988 and 1992, 113 Direct Claims of Unconstitutionality (Ações Diretas de Inconstitucionalidade – ADI) were 
raised by political parties, but only 6 were judged in the beginning of 1993. For this purpose, see Castro, "The Courts, Law and 
Democracy in Brazil," 245. 
43 Ibid., 246.  
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of substantive doctrine in case law”44. On the other hand, since the STF is likewise a court of 
appeal, the argument referring to the large amount of constitutional appeals – exponentially 
increasing throughout the years - was revealed as an effective problem. On account of several 
unconstitutional legal statutes and different economic plans after the constitution of 1988, the 
STF has spent most of its effort judging questions regarding these matters45, which brought about 
a real crisis in its capacity to proect the constitution against its violations, and mostly enfeebles its 
potentiality to safeguard the new individual and social rights that were enhanced or introduced in 
the new constitutional model. 

While there was a strong expansion of claims brought to the judiciary, we could thus 
visualize two simultaneous developments: first, an increasing activism, particularly in the lower 
courts, which directly confronted many political intents and projects, and also superior judicial 
decisions, without being followed, besides, by a real concern with the consistency of the system 
of rights; second, a somewhat restrained and inexpressive STF, which did not act as a real 
“Guardian of the Constitution” and even created mechanisms to make some constitutional rights 
ineffective, either by virtue of the legacy of the authoritarian past, the still complacent attitude 
towards the government, or its own complex characteristic of not being merely a constitutional 
court, but also a court of appeal bound to judge an increasing number of constitutional claims. 
There would be no other better political context to revitalize the frustrated proposal of 
transforming the STF into a constitutional court like the European model that appeared during the 
Constituent Assembly of 1987 and 1988. There was: first, political motivation (it was necessary 
to stop the lower courts’ growing activism, insofar as they were disturbing or even obliterating 
the exercise of politics in the different sectors of social life); second, legal justification (it was 
indispensable to bring out coherent decisions and promote a consistent system of rights, on 
account of the lower courts’ continuous inobservance of superior decisions, particularly when we 
remark the lack of any similar mechanism as the American stare decisis); and, third, the 
argument of efficacy (it was imperative to reduce the number of appeals in the whole judiciary, 
and above all constitutional appeals to the STF). The lower courts’ activism had to be controlled 
while the STF’s functions had to be expanded to its real possibilities. Within the context where 
the STF was not totally yet detached from a certain complacency towards the government will, 
this expansion of functions did not seem to be a danger for the exercise of policy by the other 
constitutional powers. In fact, it sounded like a solution for many of the inconveniences of a 

                                                
44 Ibid., 243.  
45 Many of these claims are the Agravo de Instrumento, which has, as main purpose, only the discussion of whether the STF 
should judge the question, after the lower court had decided it was not a constitutional matter, and therefore not of the STF’s 
competence. 
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widespread activist, but inconsistent and institutionally unstable46, attitude of the judiciary in 
general. But, if this gave the impression of a necessary and reasonable answer, it also opened up 
the space for the installation of a progressive activism in the STF, which was not yet a serious 
actor in the new constitutional democracy, and was popularly discredited in virtue of its 
unproductive capacity to cope with the main questions of constitutionalism. 

It is not simple to outline a specific date to visualize the beginning of this transformation, 
but some signs point to 1993 as the year when the STF gradually started to acquire some 
characteristics that would make it resembles a European constitutional court by concentrating in 
its hands the judicial review. As seen, there were already at least those three justifications that 
promoted a political context supporting the framing of instruments to verticalize and concentrate 
judicial review. Besides, there was the process of constitutional revision originally introduced in 
the constitution of 198847, which should take place five years after its promulgation. The year of 
1993, accordingly, tied up a short experience of five years of judicial review in the new 
constitutional model, which was causing some conflicts with the government, with the possibility 
of constitutional revision, which relieved the burden of rigid formal requirements in comparison 
with the ordinary form of constitutional amendment. The conservative political parties took 
advantage of the constitutional revision to alleviate the so-called excesses of the democratic 
reaction during the Constituent Assembly of 1987 and 1988, and, within this context, the creation 
of the constitutional amendment establishing the Declaratory Action of Constitutionality (Ação 
Declaratória de Constitucionalidade – ADC), with serious outcomes in the realm of judicial 
review, materialized. The widespread possibility of the exercise of judicial review by the whole 
judiciary through the diffuse system appeared to be an excessive constitutional permission that, 
while still the ordinary and longstanding procedure, was not the most compatible one in the new 
democratic regime, according to this view. The conservative thinking, by using those three 
justifications above, sustained it was necessary to redesign the system of judicial review as a 
more adequate mechanism for the exercise of democracy.  

In reality, however, by diminishing the relevance of the diffuse system of judicial review - 
which, more than being the result of a longstanding tradition that places upfront the exercise of 

                                                
46 Marcus Faro de Castro argues that this judiciary, even though shifting to a more active and audacious attitude, did not conduct 
to the improvement of a stable judicial power from the institutional standpoint, inasmuch as this shift was not followed by a clear 
definition of the judiciary’s institutional role regarding its political participation in this new democratic system. For this purpose, 
see Castro, "The Courts, Law and Democracy in Brazil," 244 ff.  
47 According to art. 3 of the Temporary Constitutional Provisions Act, “the revision of the Constitution shall be effected after five 
years as of its promulgation, by the vote of the absolute majority of the members of the National Congress in a unicameral 
session”. 
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citizenship as its main reason48, has a more direct participation of the citizens and a widespread 
discussion about the constitutional rights through different branches of the judiciary -, one could 
say that this transition might have carried with it “an antidemocratic prejudgment of not 
bestowing to the citizen the possibility of unmaking through its own initiative what was the 
legislator’s work”49. Indeed, if we examine carefully, behind the enthusiasm for the abstract 
system of judicial review and those justifications, there were many other interests in play. It was 
not actually the greatest democratic intent, but, rather a political purpose that had two relevant 
targets: to convince the STF with a discourse of expansion of its powers and expressivity – a 
purpose this court strongly aimed at achieving, as some of its activities already testified50 -, as if 
the government were promoting its institutional improvement and prestige, while selling the 
image of modernity to the constitutional scholarship51; and to reduce the conflicts with the 
judiciary, which were causing disturbance to the government, while influencing more directly the 
STF either with political, axiological, economic justifications or arguments of efficacy, as the one 
related to the reduction of claims52. More than a mechanism to guarantee the constitution and 

                                                
48 Menelick de Carvalho Netto presents a very critical analysis of the abstract system of judicial review, which, in his opinion, 
goes in the opposite direction of a constitutional experience already solidified in Brazilian reality. His words: 
       “(…) I would like to highlight another challenge, not less serious, even though of internal origin: the importation through 
legal means of typical premises of concentrated or Austrian judicial review. Our premises are of a tradition much older and also 
better in terms of experience and constitutional living than the German one, extremely more sophisticated and much more 
effective as guarantee of the idea of concrete freedom and equalities. The basic principles of the diffuse judicial review are put in 
jeopardy, which constitute our heritage of more than one hundred years, a heritage expressing the comprehension of the 
constitution as everyone’s authorial work. The diffuse judicial review makes everyone of us an authorized interpreter of the 
constitution, insofar as it did not authorize the legislative nor any other power to violate basic rights, and in which the 
constitutional matter, for it always relates to the basic rights of all of us, has recognised itself the authority for discussion, 
investigation and decision of this issue by any judge in any concrete case whatsoever appearing to him. It is important to remark 
the tremendous effort Peter Häberle endeavors to be able to affirm the existence of an open community of interpreters of the 
German constitution, which, for us, is a premise, a basic point of departure for more than one hundred years. It is clear that it is no 
longer possible the artificiality of the Kelsenian standpoint, absolutely overcome, as sustained Prof. Lênio Streck himself. The 
authority in charge to apply the constitution cannot do whatever he wants from the constitutional text; there are boundaries, which 
are intersubjectively shared, and the greatest guarantee of any constitution calls citizenship, a live and active citizenship, careful 
of its rights” (Menelick de Carvalho Netto, "A Hermenêutica Constitucional e os Desafios Postos aos Direitos Fundamentais," in 
Jurisdição Constitucional e Direitos Fundamentais, ed. José Adércio Leite Sampaio (Belo Horizonte: Del Rey, 2003), 163, 
translation mine). Marcelo Cattoni de Oliveira expresses similar point of view. See Marcelo Andrade Cattoni de Oliveira, Direito 
Processual Constitucional (Belo Horizonte: Mandamentos, 2001), 212 ff. 
49 Paulo Bonavides, Curso de Direito Constitucional (São Paulo: Malheiros, 1994), 278, translation mine. 
50 The year of 1993 also points out the STF’s more intervenient attitude towards the other powers. Marcus Faro de Castro stresses 
an event referring to a provisional order issued by the Justice Marco Aurélio de Mello, after a claim raised by the left wing parties, 
which established the immediate suspension of the legislative works concerning the process of constitutional reform. Even though 
the other Justices revoked afterwards this provisional order, this attitude already reaffirmed its authority, even in the parliament’s 
reformer power, and had, accordingly, “sent a message across to politicians that the Court was a political power not to be 
underrated” (Castro, "The Courts, Law and Democracy in Brazil", 248). This development of a more intervenient attitude towards 
the other powers was then retaken, with more frequency, in other relevant opportunities, many of them also in the economic 
domain, as the exclusion through a STF’s decision of the salary raise ordered by the government Itamar Franco to the employees 
of public companies; the judgment related to the ex-president Fernando Collor de Mello’s impeachment procedure; the decision 
invalidating the governmental Provisional Measure (Medida Provisória) prohibiting indexation of the contracts after the 
establishment of the Plano Real, created in order to provide a general stabilization of the Brazilian currency and attack inflation; 
the decision provisionally suspending the legislative activity taken place in order to discuss the reform of the Social Security 
System, among others. For this purpose, see Ibid., 247 ff. 
51 See Cruz, “Habermas, Ação Estratégica e Controle de Constitucionalidade,” 237.  
52 See Ibid., 237.  
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democracy – an argument we could use, for instance, in the case of other abstract actions 
originally present in the constitution of 1988, as the Direct Unconstitutional Suit (ADI)53 and the 
Direct Unconstitutional Suit due to Omission (ADIo), but not exactly in the case of the original 
text of the Direct Action of Constitutionality (ADC)54 -, the abstract system of judicial review was 
strengthened to facilitate the governability. More than the purpose to reinforce the system of 
rights, this movement provided, more than ever, the means to exercise politics in constitutional 
adjudication. The abstract system of judicial review had to be redesigned in order to more 
flexibly conjoin law and politics. 

In this scenario, the introduction of the Declaratory Action of Constitutionality with some 
new elements for judicial review – by the way, an unknown instrument in many other 
constitutional realities, particularly because of the risks of canonizing its interpretation 
throughout the time, as well as expanding even more the constitutional court’s powers55 -, was a 
viable and useful instrument for this goal. Created by the constitutional amendment n. 3/93, 
within the context of a fiscal reform proposed by the federal government56, it introduced, as one 
of its main characteristics, the fact that its definitive decision declaring the constitutionality of a 
legal statute had a binding effect towards the other branches of the government and the 

                                                
53 According to Streck, Cattoni de Oliveira and Lima: 
       “The ADI was the way the original framer had found to also involve the organized civil society in the protection of the 
constitution. We can prove the objectivity of this observation by reading the roll of actively legitimate actors to raise the ADI: we 
can find in art. 103 of the constitution of Republic both representatives of the state and of the society. Accordingly, we can remark 
the democratic-participative keynote of the constitution, for the very constitution does not embrace the society without its 
connections with the state and vice-versa” (Streck, Cattoni de Oliveira and Lima, A Nova Perspectiva do Supremo Tribunal sobre 
o Controle Difuso: Mutação Constittucional e Limites da Legitimidade da Jurisdição Constitucional, 6, translation mine). 
54 Indeed, if we could correctly say that the constitution of 1988, in its original text, introduced the possibility of abstract judicial 
review by means of a claim (Direct Unconstitutional Suit – ADI) able to be raised by different authorities and sectors of civil 
society (art. 103 of the constitution of 1988) – and this could represent an expansion of democratic participation in the realm of 
constitutional adjudication -, the constitutional amendment n. 3/93, by introducing the Declaratory Action of Constitutionality 
(ADC), established, however, that solely the President of the Republic, the Directing Board of the Federal Senate, the Directing 
Board of the Chamber of Deputies, and the General-Attorney of the Republic could raise it. The other authorities and institutions 
of civil society – as the Federal Council of the Brazilian Bar Association and a confederation of labour unions or a professional 
association of a nationwide nature, for instance – were at the time excluded. This situation only changed after the constitutional 
amendment n. 45 in 2004, which identified the competent authorities and institutions of civil society of the ADC with those of the 
ADI (art. 103 of the constitution of 1988, with the redaction brought by the amendment n. 45/2004).  
55 It is interesting to remark that, in many consolidated systems of judicial review as in Germany (see, for this purpose, BVerfGE 
40, 88 (93ff)), Portugal and Spain, the declaration of constitutionality does not yield a binding effect, thereby not preventing 
someone from raising a claim questioning the constitutionality of a legal norm before declared constitutional. Many reasons for 
this understanding are presented: 1st) the declaration of constitutionality would make the open and variable contents of the 
constitutional principles static and rigid, causing therefore an impediment of its evolutive constitutional interpretation; 2nd) this 
declaration would bestow to the constitutional court an uncontrollable power to infallibly decide about the constitutionality of a 
legal norm, turning then into an irresponsible arbiter of the constitution and owner, instead of serve, of the constitution; 3rd) a 
wrong decision in this matter could have the same value of a constitutional norm that was used as a parameter and could only be 
corrected by means of a constitutional amendment. For this purpose, see Streck, Cattoni de Oliveira and Lima, A Nova 
Perspectiva do Supremo Tribunal sobre o Controle Difuso: Mutação Constittucional e Limites da Legitimidade da Jurisdição 
Constitucional, 14-15. 
56 According to Álvaro Ricardo de Souza Cruz, “it is curious to remark that, once more, the institute of judicial review, born to 
safeguard the basic rights and the supremacy of constitution, comes out within a context of arbitrariness in order to respond to the 
fiscal interests of the federal government” (Cruz, “Habermas, Ação Estratégica e Controle de Constitucionalidade,” 261, 
translation mine). 
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judiciary57. This claim, which only some authorities could raise58, intended, as its main purpose, 
to avoid that lower courts did not apply or judge unconstitutional certain federal legal statutes, 
interfering thereby directly in the implementation of federal public policies (in the case, 
primarily, policies related to the fiscal intents of the government), while, at the same time, 
restricting the number of extraordinary appeals (Recurso Extraordinário) to the court.  It was, 
accordingly, a suitable instrument to put into action the purpose of concentrating judicial review 
on the STF, as well as controlling the lower courts’ activism. This instrument, moreover, could 
avoid that many governmental measures – some of which very unpopular and certainly 
encompassing the majority of lawsuits – could achieve distinct results in the different branches of 
the judiciary. Hence, the STF, once the claim was  raised by one of those authorities, could 
declare the constitutionality of the legal statute, and consequently all other judges and the 
government became obliged to obey its content, suspending, in any case, the diffuse control of 
constitutionality carried out in the lower courts59. 

The creation of the Declaratory Action of Constitutionality was a major aspect in this 
process of concentration of powers upon the STF. It instituted the possibility of suspending the 
exercise of diffuse judicial review – which is, as a matter of fact, the only way a common citizen 
can raise a claim questioning the constitutionality of a legal statute – while transforming the 
abstract judicial review into a viable mechanism for the STF’s endorsement of governmental 
policies, no longer questionable by the lower courts. This is the reason why one could say that 
“the Declaratory Action of Constitutionality [opened] the space to the installation of a 
cooperation between government and the Supremo Tribunal Federal”60. If the constitutionality of 
a determined legal statute had been strongly questioned by the lower courts – and this is a chief 
reason to make the government raise this claim - the STF’s manifestation could immediately alter 
this scenario by stating its constitutionality. It was a direct relationship between those authorities 

                                                
57 The original text of art. 102, § 2, of the constitution of 1998 did not establish the binding effect for the Direct 
Unconstitutionality Suit, but rather merely to the Declaratory Constitutionality Suit. The constitutional amendment n. 45/2002 
extended it also to the first one. Its actual text is this one below: 
       “Art. 102 (…)  
       § 2 - Final decisions on judgments, pronounced by the Supreme Federal Court, in direct actions of  unconstitutionality and in 
declaratory constitutionality suits, shall have force against all, as well as a binding effect, as regards the other bodies of the 
Judicial Power, as well as direct and indirect public administration, at federal, states and municipalities levels”. 
58See note supra. 
59 A very interesting example occurred in the famous case of the Apagão (ADC 9 – DF), which had the purpose to obtain the 
declaration of constitutionality of the Provisional Measure n. 2.152-2/01, defining the policy for the administration of the 
energetic crisis in 2001. After having obtained the provisional decision in favor of the constitutionality by the majority of the 
members of the court, all other claims raised in the lower courts lost their subject, and no more diffuse judicial review could take 
place.   
60 Vieira, Supremo Tribunal Federal: Jurisprudência Política, 136, translation mine. 
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and the STF, no longer disturbed by any manifestation from below, and ultimately any formal 
manifestation from the common citizen61.  

In any case, if the introduction of the Direct Action of Constitutionality in 1993 already 
started redesigning the configuration of judicial review in Brazil, it was the enactment of the 
Laws n. 9.882/99 and 9.868/9962, in 1999, that transformed it radically. The first law regulates the 
Petitions for Non-Compliance of a Fundamental Precept (Arguição de Descumprimento de 
Preceito Fundamental – ADPF), which already existed in the original text of the constitution of 
198863, though not regulated so far. This constitutional action, which, according to its subsidiary 
nature, enlarged the possibilities of abstract judicial review to other areas not before embraced by 
the Direct Unconstitutionality Suit (ADI) or the Declaratory Action of Constitutionality (ADC)64, 
brought two mechanisms of concentration of powers upon the STF: first, the possibility that, 
through a provisional order, all lower courts and judges have to suspend the analysis of the claim 
or the effects of a already-taken decision (if still appealable), as long as the subject matter they 
encompass relates to the issue the Petition for Non-Compliance of a Fundamental Precept65 
raised; and, second, the modulation of the effects of the decision effects, by introducing an 
institute totally unknown in Brazilian constitutional culture66, that is, the possibility of existence 
of unconstitutional legal norms, but still effective, if reasons of legal security or exceptional 
social interest demands it67. The second law, in turn, expanded the range of the Direct 
Unconstitutionality Suit (ADI) and the Declaratory Action of Constitutionality (ADC), by also 
establishing the possibility of suspension of any judgment of lower courts involving a legal 
statute under STF’s scrutiny by reason of an ADI or an ADC68, and the modulation of effects, in 

                                                
61 It is interesting to register the Justice Marco Aurélio de Mello’s perception of the reduction of the common citizen’s 
participation in the debates on the constitutionality of legal statutes as a consequence  of the introduction of the Declaratory 
Action of Constitutionality:  
       “(…) I understand that the simple creation of one more action that embodies it, beyond the one already initially instituted [the 
Direct Unconstitutionality Suit], that is, in the very constitution, puts in jeopardy individual rights and guarantees that safeguard 
the access to the judiciary, the progression and judgment of the claim, considering the due process of law, which has as its 
fundaments the contradictory, the ample defense, and the resolution of the claim grounded in a humanistic and professional 
formation of the competent organ for the judgment of the claim, without the constraints emerging from the decision, even though 
taken by the highest court of the country, in a procedure in which the citizen did not participate. (ADC 1. DJ 06.16.1995, 
translation mine).  
62 The Laws 9.882/90 (art. 6o, § 1o) and  9.868/90 (art. 9, § 1o) introduced, in any case, an interesting mechanism in the abstract 
system of judicial review: the amicus curiae, that is, the Justice who will report the case to the court can solicit the presence of 
representatives of civil society, experts of a determined matter to manifest their public opinion regarding the matter at stake in a 
public audience.  
63 Art. 102, § 1o of the constitution of 1988.  
64 For instance, the judicial review of municipal legal statute, a pre-constitutional legal statute still valid, and even an act practiced 
by the government that infringes a fundamental precept of the constitution (in this case, the concept of fundamental precept has 
been created through case law).  
65 Art. 5, § 3o. of the Law n. 9.882/99.  
66 In these cases, the decision must be taken by 2/3 of the STF’s Justices. 
67 Art. 11 of the Law n. 9.882/99. 
68 Art. 21 of the Law n. 9.868/99. 
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a similar fashion as the Law n. 9.882/9069. Therefore, with these two laws, Brazilian 
constitutional reality introduced one more mechanism to concentrate judicial review on the STF, 
which now gained the authority to suspend any judgment carried out in the lower courts as long 
as its subject matter had a mere relation with the issue discussed in the ADPF, ADC or ADI, and, 
secondly, created an institute thoroughly incompatible with a longstanding constitutional tradition 
that places the constitution upfront against any unconstitutional legal statute, thereby nullifying 
ex tunc any of the effects it produced.  

Based on some aspects of German constitutional tradition70, the STF now had the 
authority to decide, with binding force and erga omnes efficacy, when the effects of the decision 
should take place according to its convenience, grounded in the legal security and the exceptional 
social interest71. The STF could use these two values – extremely fluid, by the way – as a 
justification to keep in force, for a determinate period, a legal statute whose content was 
considered unconstitutional. In this case, based, for instance, on the economic outcomes of the 
decision, the STF could simply state that, even though the legal norm was unconstitutional, it 
would be ineffective only after a certain date72. With this instrument, this court gained the 
authority to balance constitutional rights with an axiological standpoint. There would be no other 
better institutional connection with balancing73. Indeed, 

To recognize the unconstitutionality and allow that a legal norm remains 
enforceable, in a temporal or indefinite manner, in the local space or in the whole 
national territory, is to make a balancing judgment about what one understands as the 
“best”. This means to enter into the semantic field of values, of the opinion of what is 
politics or economically adequate. In other words, law and politics confound with each 
other74.  

Notwithstanding this reality pointing out the confusion between law and politics in the 
realm of the abstract judicial review, there would not be much time until a similar approach also 

                                                
69 Art. 27 of the Law n. 9.9868/99. 
70 See the long analysis Gilmar Mendes carried out about the modulation of effects – which he clearly supports (See Mendes, 
Jurisdição Constitucional, 271) – when he examined the German constitutional model For this purpose, see Ibid., 196-321. It is 
interesting to remark that Mendes himself understands that the modulation of effects is a direct consequence of the political 
character of judicial review. According to him, the more political the decision is, the more it demands the modulation of effects. 
For this purpose, see Ibid., 197.  
71 See, for this purpose, ADI 2.240 (DJ 08.03.2007); ADI 3.682 (DJ 09.06.2007); ADI 1.351 (DJ 06.29.2007).  
72 Imagine, for instance, the possibility of a determinate tax being considered unconstitutional, but the STF states that it will be 
ineffective only in two years, allowing thereby that the government continues to enforce this unconstitutional law towards the 
citizens for more two years. For this purpose, the STF simply says that, if it decided otherwise, there could be a serious economic 
effect in the whole society.  
73 See, for instance, the clear connection between the modulation of effects and the deployment of balancing according to the 
Brazilian constitutional scholarship. See, for this purpose, Daniel Sarmento, "Eficácia Temporal do Controle de 
Constitucionalidade: O Princípio da Proporcionalidade e a Ponderação de Interesses das Leis," Revista do Direito Administrativo 
(Renovar), no. 212 (April-June 1998): 27-40. 
74 Cristiano Paixão and Paulo Henrique Blair Oliveira, "O Julgamento das Células-Tronco: Ponderação contra a Constituição," 
Constituição e Democracia, June 2008: 17, translation mine. 
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occurred in its diffuse counterpart. The lower courts’ remaining space of action was then 
jeopardized by mechanisms that restrained further their already disrupted capacity to exercise 
judicial review. Moreover, the concentration on the STF achieved other areas not directly related 
to judicial review, but also any other type of decision insofar as it was against a general thesis the 
STF issued. In 2004, with the constitutional amendment n. 4575, Brazilian constitutional reality 
introduced the binding precedent76 (Súmula Vinculante), also justified by those three arguments 
above (stop the activism of lower courts, provide coherent decisions, and reduce the number of 
constitutional appeals to the STF77). With this instrument, any binding precedent the STF issues 
becomes a rule the lower courts must obey78. Furthermore, the same amendment, also with 
similar motivation79, created the General Repercussion Requirement80, that is, in order for an 
extraordinary appeal to be examined, it must pass through a analytic filter of its economic, 
political, social and legal repercussions81 beyond the subjective interests involved82. In this 
circumstance, whenever the court understands that there is no general repercussion, any other 
claim treating identical matter is immediately denied in the future.  

The first innovation, clearly concentrating even more powers upon the STF, while 
seemingly interested in establishing a consistent interpretation of legal rights, is, nevertheless, 
problematic within the context of separation of powers, and specially the disruption of the chief 
characteristics of the diffuse system of judicial review as developed in Brazil. Unlike the 

                                                
75 The constitutional amendment n. 45/2004, in any case, introduced some interesting mechanisms, as the expansion of the 
legitimate actors to raise the Declaratory Action of Constitutionality (ADC), thereby identifying them with those of the Direct 
Unconstitutionality Suit (ADI) (art. 103 of the constitution of 1988), and the institution of National Council of Justice.  This 
organ, composed by representatives from the judiciary, public prosecutors, Brazilian Bar Association and civil society, is 
responsible for supervising the judiciary’s administrative and financial activities (art. 103-B of the constitution of 1988).  
76 The binding precedent can be created after the approval of 2/3 of the members of the STF, that is, 8 judges (art. 103-A, caput, 
of the constitution of 1988).  
77 See, for instance, the justification Gilmar Mendes highlights: “this instrument [the binding precendent] plays an obvious role in 
stabilizing expectations and in reducing the overload of cases in the judiciary in general and particularly in the Federal Supreme 
Court” (Gilmar Mendes, Judicial Reform as a Fundamental Element to Ensure Legal Security to Foreign Investments in Brazil, 
New York (US) Lecture presented at the Council of Americas, 
http://www.stf.jus.br/arquivo/cms/noticiaArtigoDiscurso/anexo/Reforma_do_Sistema_Judiciario_no_Brasil_v_Ing.pdf (accessed 
July 14, 2009), 5. 
78 Two interesting examples occurred when the STF, by using the institute of the binding precedent, limited the nepotism in the 
three powers, and the restriction of use of handcuffs by the police when arresting a suspect of a crime (Binding Precedent n. 13 
and 11, respectively).   
79 According to Gilmar Mendes:  
       “As it contributes to a drastic reduction in the number of cases that reach the Court, as well as to limiting the subject of 
decisions to constitutional questions of an objective nature, the new requirement of general repercussion for extraordinary appeals 
opens up promising prospects for constitutional jurisdiction in Brazil, especially as to the Federal Supreme Court assuming the 
typical role of a truly constitutional court” (Mendes, Judicial Reform as a Fundamental Element to Ensure Legal Security to 
Foreign Investment in Brazil, 8). 
80 Art. 102, § 3o. of the constitution of 1988.  
81 See art. 543-A, § 1o., of the Brazilian Civil Procedural Code.  
82 The STF can only dismiss the constitutional appeal (Recurso Extraordinário), in any case, after the decision taken by 2/3 of its 
members, that is, eight judges (art. 102, §3o. of the constitution of 1988).. This decision will serve as a parameter for the future 
ones with identical matter, which can a limine be dismissed (art. 543-A, § 5o, of the Brazilian Civil Procedural Code).  
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American model on which it was based83, though, it is founded upon the elaboration of general 
prospective thesis concerning a certain subject matter, and not the features presented in a 
particular case, whose characteristics should be examined in future similar cases incidentally. 
True, the basis for the construction of a thesis arises from concrete cases, but, since the binding 
precedent is established, it turns then into a general clause that will apply to the future 
controversies as if it were a law, not longer necessarily demanding a review of the specifications 
of the cases from where it originated itself. It gains the property of universality84. As a 
consequence, while in the American system the judge has to make distinctions and comparisons 
with the leading precedent in order to contextualize the arguments of her decision with the 
peculiarities of the case, in Brazil, the judge can simply justify her decision by stating that it is in 
accordance with a general thesis, in a similar way as she does when she argues that her decision 
complies with a certain legal statue. This is the reason why we could remark that, in Brazilian 
judicial system, there is the “power being exercised without checks and balances, all because the 
binding precedent turns, in the practice, from individual norms – valid for each case – into 
general norms with erga omnes validity”85. Accordingly, it could either restrain radically the 
activity of the lower courts (they ignore, for instance, the particularities of their case by thinking 
the general thesis applies thereto) or simply be innocuous, when the lower courts act in the 
opposite direction.  

By constructing a general thesis as a binding precedent, the STF started undermining the 
possibility of a larger dialogue among the different legal interpreters – and approximated itself to 
the activity of legislation86, and even the constituent power87. As a direct consequence of the 
attempt to make, more and more, the diffuse system of judicial review controlled by forms and 
effects derived from the abstract model, this constitutional amendment promoted a discourse 

                                                
83 In the American model, nonetheless, the stare decisis derives from a longstanding tradition and not from any law or written 
rule. Besides, it is intimately connected to the common law system, which has as its focal point the case and its particularities. In 
Brazil, on the other hand, the binding precedent is a consequence of a legal determination, which has no connection whatsoever 
with the tradition of Brazilian legal system (grounded in the roman-germanic model), and, instead of focusing on cases, it leads to 
the framing of general thesis binding the different branches of the judiciary and the government.  The American stare decisis is, 
therefore, contextually bound; the Brazilian binding precedent is, in turn, decontextualized. This fundamental difference, 
however, seems to have been disregarded by some who defend its implementation, as STF’s Justice Gilmar Mendes, according to 
whom the binding precedent is similar “to what occurs in Anglo-American law”.  
84 For this reason, the Justice Mendes’s words saying that, contrary to the objective cases, “the binding precedent is derived from 
decisions that were in principle made when dealing with concrete cases, under the incidental model” (Mendes, “Controlling 
Constitutionality in Brazil,” 13) is not wrong, but he simply did not pay attention that, once created, the binding precedent turns 
into an abstract and objective thesis without any effective control of other powers (always the last word comes from the STF 
alone) and without the possibility of direct questioning of its content by a common citizen.  
85Lênio Luiz Streck, O Fahrenheit Sumular no Brasil: o Controle Panóptico da Justiça, 
http://leniostreck.com.br/index2.php?option=com_docman&task=doc_view&gid=17&Itemid=40 (accessed July 14, 2009), 4, 
translation mine.  
86 See Vieira, Supremo Tribunal Federal: Jurisprudência Política, 224-225..  
87 Indeed, in order to modify or revoke a binding precedent, unless the STF does not implement it, it is necessary 3/5 of the votes 
of the congressmen, in both Senate and Deputy Chamber, in two rounds. Another possibility is by filling a Direct 
Unconstitutionality Suit (ADI) by the established authorities of art. 103 of the constitution. 
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similar to that of law-making, disconnected from the context of a case and its features88. In 
summary, it endangered the discursive feature of the diffuse model by binding the lower courts to 
a precedent that is merely a general thesis not substantially different from a legal norm89, and not 
a concrete case able to foster a large dialogue based on the distinctions and similarities of every 
new case in comparison with the precedent one90.   

On the other hand, the second innovation synthesized the spirit springing from the 
movement towards the STF’s expansion and accumulation of powers. With the introduction of 
the General Repercussion Requirement, the STF became not only responsible for deciding a 
constitutional issue emerging from the analysis of a particular case, but also whether it is 
politically, economically or socially relevant enough to engender its scrutiny. Accordingly, even 
if a case deals with a violation of constitutional nature, the exam of its content can then be 
dismissed by reason of its economic or political irrelevance, as such regarded through Justice’s 
discretionary power. Now, any claim raised to the STF relies on the discretionary evaluation of 
other values that might have a prevailing position, according to the judge’s account, over the 
constitutional issue itself. The STF, with this instrument, consecrated its position as not merely 

                                                
88 According to Streck, Cattoni de Oliveira and Lima:  
       “By intending to accept complaints against its thesis and not against the decisions taken in cases themselves (remark that we 
are dealing with diffuse judicial review, whose ratio is the exam of concrete cases and prejudicial questions), the Supremo 
Tribunal Federal dislocates the legal discussion to the discourses of justification (Begründungsdiskurs), elaborated in a 
decontextualized way. They become “concepts without things”. And this is metaphysics, if we use a language relevant to the 
hermeneutics of philosophical basis”. (Streck, Cattoni de Oliveira and Lima, A Nova Perspectiva do Supremo Tribunal sobre o 
Controle Difuso: Mutação Constittucional e Limites da Legitimidade da Jurisdição Constitucional, 22, 26, translation mine.  
89 Moreover, with this understanding, as already the STF clearly exposed (See RCL 4335-5  - Justice Eros Grau’s opinion), it put 
at risk the institute of the Senate’s participation in the suspension of the legal execution considered unconstitutional by a definite 
decision of the that court (art. 52, X, of the constitution of 1988), an interesting mechanism existent since 1934 that aims at 
bringing to judicial review the representatives of the population. The elaboration of a binding precedent in the diffuse system of 
judicial review, nevertheless, creates a general rule – it refers to a thesis, not an immediate case, after all - without the 
involvement of any political organ more directly connected with the citizens. Insofar as the STF can declare by itself erga omnes 
and binding effect to its decisions, now in the realm of the diffuse system of judicial review, the Federal Senate, within this 
context, becomes merely responsible for the publicity of the decisions of that constitutional court (See, for this purpose, Mendes, 
“O papel do Senado Federal no Controle de Constitucionalidade: um Caso Clássico de Mutação Constitucional”). 
90 Furthermore, with the introduction of the binding precedent as a general thesis, the diffuse system of judicial review shifted 
progressively to the idea that it could no longer have, as its ratio, the case and its features, but rather the simple judgment of a 
thesis, capable of being enforced, in the hypothesis of lower courts’ or the government’s disobedience, through a direct complaint 
(Reclamação) raised to the STF. With this instrument, this court can then straightaway revoke the administrative act or annul the 
lower decision, determining thereby that the lower court takes another conclusion (Art. 103, §3o., of the constitution of 1988). 
This institute, nonetheless, seems to go in the opposite direction of the premise that, in the diffuse system of judicial review, as the 
constitution clearly specifies (Art. 103, III, a, b, c, d of the constitution of 1988), “the result of the Supremo Tribunal Federal’s 
actuation (…) is never the judgment of a thesis, and this actuation does not result in a theory, but a decision” (Streck, Cattoni de 
Oliveira e Lima, A Nova Perspectiva do Supremo Tribunal sobre o Controle Difuso: Mutação Constittucional e Limites da 
Legitimidade da Jurisdição Constitucional, 4). Yet, from that moment on, the STF could establish a certain interpretation of a 
legal statute and immediately impose it – as a general prospective thesis - on all other different procedures taken place in every 
branch of the judiciary and the government. It could even revoke an already-taken decision, if still appealable, as well as modulate 
its effects (See RE 197.917 - DJ 05.07.2007; HC 82.959 - DJ 09.01.2006; MS 26.602 – 10.17.2008), based on reasons of legal 
security or exceptional public interest.  Ultimately, therefore, the binding precedent, in the way as such defined, radically altered 
the structure of the diffuse system of judicial review, its inner core, which could lead one to sustain that it subverted the 
constitutional principles of due process of law, ample defense and contradictory, as long as it immediately excludes the claim of 
those who did not participate in the very process of decision-making affecting them (See Streck, Cattoni de Oliveira e Lima, A 
Nova Perspectiva do Supremo Tribunal sobre o Controle Difuso: Mutação Constittucional e Limites da Legitimidade da 
Jurisdição Constitucional, 7).  
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the “Guardian of Constitution”; it has also turned into the guardian of the political, economic and 
social order. 

It is discernible that many of these developments converged on the erection of a 
constitutional court that, more than constructing a reliable and consistent system of rights, also 
became responsible for balancing those legal rights with other values emerging from a particular 
case, even to frame its analysis according to the premise of a general repercussion it inspires. On 
the one hand, the court expanded its possibilities of exercising judicial review through the 
abstract model; on the other, it transposed many of these features into the diffuse model of 
judicial review, with the consequent disfiguration of its main attributes. It also received the 
authorization for the evident value-based interpreation of basic rights by many of these changes 
(the modulation of effects, the binding effect and the general repercussion requirement, just to 
cite some), as a necessary response for the quest for reducing the number of constitutional 
appeals and likewise providing a more adequate consistency in the system of rights. The advance 
of the abstract system of judicial review and the concomitant deterioration of its diffuse 
counterpart have been, accordingly, deeply connected with the expansion of the relativization of 
the authoritative nature of constitutional principles, one that can ultimately modulate a 
constitutional right into what is regarded as a necessary response to the aspirations of society.  

The constitutional court, accordingly, can exercise a more generalist perspective than the 
restrictive space the diffuse model of judicial review provides, and, by the same token, assume 
the so desired active space in the new Brazilian democratic reality by focusing not merely on the 
subjective rights of a particular situation, but rather on the general consequences a decision could 
bring about, in a prospective basis, for all. The constitutional rights, accordingly, turned into the 
premise of being objective principles embracing the totality of legal order91, and the 
constitutional court, in turn, became the guardian of this broad content. As a “Guardian of the 
Constitution”, now shaped by this objective approach, the STF undertook an activism that is not 
merely directed to “protecting the constitution and fundamental rights”92, as Justice Mendes 
describes it, but also to exercise somehow the role of a positive and negative legislator, or even a 
“permanent constituent power”93, transforming thereby the constitution and its principles into a 
“concrete order of values” to be managed by the court towards the interests of all.  

Ironically, what began as collaboration among the different powers to prevent the lower 
courts’ activism engendered the activism of the higher court, now with a much greater impact. In 

                                                
91 See the second chapter.  
92 Mendes, New Challenges of Constitutional Adjudication in the 21st Century: a Brazilian Perespective, 2.  
93 Cattoni de Oliveira, “Jurisdição e Hermenêutica Constitucional no Estado Democrático de Direito: um Ensaio de Teoria da 
Interpretação Enquanto Teoria Discursiva da Argumentação Jurídica de Aplicação,” 385.  
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this shift from a discrete and inexpressive constitutional court to an activist one denoting the 
figure of a guardian of the political, economic and social order, the previous analysis of the 
intimate connection between the government and the STF regarding their convergence on 
interests - on the one hand, stop the activism of the lower courts; and, on the other, expand the 
authority and influence of this court in Brazilian democratic reality – would inevitably enter in 
conflict. The expansion of influence, after all, is not so fraternal that would allow a longstanding 
symbiosis of interests among the different powers, especially when we remark that, behind this 
movement, the exercise and definition of politics are at issue. Frequently since then this court has 
been regarded as responsible for creating norms fulfilling a legislative vacuum94, causing thereby 
a disturbance in the relationship with the other powers95.  “The judiciary, here and there, in the 
face of legislative’s omission, is really legislating”96, said  Garibaldi Alves, then president of the 
Federal Senate. But, what should be a serious concern (after all, the debate on the separation of 
powers is central to constitutionalism) is normally envisaged as the sign of a natural and 
irreversible development. In fact, the STF itself, at least according to Justice Gilmar Mendes’ 
words, has not given the impression of being preoccupied with the assumption of this legislative 
function, as long as this court has merely taken provisional decisions97 while the functionality of 
the parliament is affected, based on what we could call a cooperative model, “in which one tries 
to make the decision functional, but, at the same time, expect that the legislative reacts”98. 
Everything, according to this approach, seems a natural evolution of Brazilian democracy and 
constitutionalism, and the consequence of a healthy relationship between constitutional 

                                                
94 See, for example, what the, at the time, Brazilian Minister of Justice, Tarso Genro, said about the statement of the binding 
precedents concerning the restriction of nepotism in the three powers and the use of handcuffs by the police: “if the STF advances 
on the domain of creation of norms, I would say a little without precedents here in the country, this means there are legal vacuums 
that have to be fulfilled. And the Supremo has been doing it” (Folha de S. Paulo, Interview by Lucas Ferraz, Brasil (August 28, 
.2008),  translation mine).  
95 See, for instance, the Federal Deputy Arnaldo Faria de Sá’s words (PTB-SP), who, although praising the content of the 
decision, mentioned: “The STF did the homework in place of the Chamber of Deputies. Congratulations to the judges”. One can 
reach the same conclusion through the Federal Deputy Henrique Alves’s words (PMDB-RN): “This is a very important discussion 
and the Chamber of Deputies, with its own legs, should approve a constitutional amendment prohibiting this practice” (Folha de 
São Paulo, Brasil, (August 21, 2008), translation mine).  
96 Folha de São Paulo, Brasil, (August 26, 2008), translation mine.  
97 One can visualize this circumstance either in the cases of binding precedents or in the active posture regarding the Writ of 
Injunction, whereby the STF has undertook the responsibility to establish provisional regulation until the Congress or the 
government enact the regulatory measure. See, for this purpose, MI 670; MI 708 (both DJ 31.10.2008) of the Supremo Tribunal 
Federal.  
98 According to Gilmar Mendes: 
       “(…) the functionality of the Congress is affected, and therefore the tribunal is going to take decisions, albeit provisional 
ones”; “The model suggested is of cooperation, in which one tries to make the decision functional, but, at the same time, expect 
that the legislative reacts”.  
     Besides, he even says that, in order to promote a reaction of the legislative, it would be even possible to discuss mechanisms 
like the salary cut of the congressmen or even threaten them with a criminal lawsuit. (Folha de S. Paulo, Interview by Andreza 
Matais, Brasil, (September 13, 2008), translation mine).  
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adjudication and the democratic legislator, making possible thereby the development of an “open 
and pluralistic society, based on principles and fundamental values”99.  

Paradoxically, though, the construction of this “open and pluralistic society, based on 
principles and fundamental values”, led progressively to the common citizen’s loss of space to 
question the constitutionality of a legal norm. The court’s activism, now fulfilled with legal 
instruments allowing the axiological shaping of the constitution, took away the relevance of a 
citizen’s direct questioning of a constitutional issue through instruments clearly inhibiting the 
access to the STF. The independence of the judiciary in general, and the STF in particular, turned 
into a dependence of the lower courts on the desideratum the STF drafted - a characteristic that 
also affected the other powers -, and somehow into its independence from the common citizen. 
Now it is the STF, as a “forum for the treatment of social and political problems”100, that 
monologically represents this “open and pluralistic society”, whose “principles and fundamental 
values” are shaped according to its viewpoint. The “open and pluralistic society”, as such 
qualified as a desirable goal of democracy, became a contrario sensu, a justification for a practice 
that closed even more the possibility of exercising a dialogue between the judiciary and the 
common citizen. Instead of introducing mechanisms able to engender a greater interaction with 
the other powers and the expansion of the dialogue with the possible affected ones by each 
decision, and, from that, in a self-correcting learning process, build a consistent system of rights, 
the formula for the crisis directed to the definition of parameters to restrict the debates on 
constitutionality, without achieving, moreover, the desire of setting up a consistent system of 
rights. In this regard, while the concentration of powers and the activism walk side by side, more 
and more, in the STF’s practice, decision-making and the exercise of policy are coming closer. 
Through tortuous paths, the STF would then realize the dream it could not entirely achieve at the 
time of the Constituent Assembly of 1987 and 1988: it could, more and more, look like a 
constitutional court in the European model. 

3.3. Balancing in the Decisions of the Supremo Tribunal Federal: the Quest for Rationality 
in Decision-Making 

It is not a mere coincidence that the strengthening of balancing and the idea of subjective 
rights as objective principles occur side by side with the expansion of an activist posture by 
constitutional courts. In the last chapter, we could outline this connection by verifying how the 
BVG and balancing are closely connected with a history leading to placing this court in the 

                                                
99 Mendes, New Challenges of Constitutional Adjudication in the 21st Century: a Brazilian Perspective, 10 
100 Schlink, “German Constitutional Culture in Transition,”, 729. 
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central arena of Germany’s most fundamental social and political issues. In this chapter, in turn, 
we can already foresee that the gradual increase of the STF’s influence also has an intimate 
relationship with this methodology. When we remark the existence of a progressive deployment 
of techniques as the modulation of effects based on values of legal security and relevant social 
interest, the binding precedent with a general prospective structure, the general repercussion 
requirement linking every claim with social, economic, political values, among others, it is not 
difficult to infer that, progressively, Brazilian constitutional culture has accepted a more flexible 
interpretation of the constitution as a means to assimilate those values into the core of its 
constitutional practice, and especially, judicial review. In this respect, it is decisive that this 
posture of embracing, as its realm of authority, the definition of social, economic and political 
issues presents likewise a theoretical ground. The history pointing to the STF’s activism needs to 
converge upon a theory able enough to explain that this movement is not simply a random effect 
of a society aiming at accomplishing the most desirable values of democracy. The activism must 
be justified and legitimized rationally.  

As a “Guardian of the Constitution”, the STF seems to embrace those values, necessary 
for the exercise of democracy and citizenship, with a rational argumentation in its decisions, 
differing thereby from the normal and ordinary exercise of policy by the other powers. Insofar as, 
by embodying those values in order to shape constitutional rights, the STF’s activity connects, 
more and more, constitutional principles to arguments of policy, strategically oriented to what is 
good for all, the fundamental difference we could find between this court and the other political 
powers would hypothetically lie in its technical capacity to provide answers with a rational 
justificatory force. The use of a methodology, therefore, that could reveal this spectrum of 
rationality turns into a requisite of legitimation of the own political character of this court’s 
activities. Whereas the other powers would legitimize themselves through periodic elections and 
representation, the constitutional court would gain equivalent quality by means of a rational 
actuation, and by deploying a method testifying this quality. No one could then think of a 
violation of the principle of separation of powers, according to this view, if the judge could 
justify those values, even though shaping the constitutional principles in a particular decision, in 
a rational basis. If the classical principle of separation of powers is outdated, even though still 
necessary101, this results from the perception deriving from the relationship between 
constitutional adjudication and rationality, and hence constitutional adjudication and rational 

                                                
101 See Mendes, “O papel do Senado Federal no Controle de Constitucionalidade: um Caso Clássico de Mutação 
Constitucionalm,” 155.  
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methodology. Rationality and method are the words that open up the space and give a reason to 
activism. 

Balancing appears within this context of conjunction of activism and the quest for a 
rational justification. One could even assert that the balancing, especially now in the framework 
of the principle of proportionality, is regarded as a sufficient argument to legitimize the new 
constitutional courts’ active and political role102, and also to justify the concentration of powers 
upon them. Indeed, one could also sustain that those different instruments (modulation of effects, 
binding effect, general repercussion requirement, just to cite some) would be grounded in the 
premise that constitutional principles are “optimization requirements”, which could then be 
weighted according to the factual and legal circumstances103. But, if, on the one hand, this 
approach could be generally identified in those practices and in this process of concentration of 
powers upon the STF, it is also possible, on the other, to specifically establish how it has 
appeared in the decisions of this court. What we have to verify, accordingly, is how, step by step, 
the deployment of this methodology emerged side by side with the arrival of the STF’s new 
posture. The aim, therefore, is to identify points of contact with a history indicating a more active 
and political attitude and its methodological justification for this movement coming from 
balancing. 

Like many other constitutional realities, as we could also observe in Germany104, 
however, the deployment of balancing, even as an element of the principle of proportionality, has 
been characterized by a strong deficiency of any judicial systematization - the STF, specifically - 
and of scholarship’s critical investigation. Neither the practice of decision-making nor academic 
theoretical analyses have promoted a reliable comprehension of this methodology105, which 
brings about a serious problem to identify it in many decisions, as well as a significant lack of a 
critical perception of the consequences it leads to in Brazilian constitutionalism. But some signs 
converge on the understanding that the Brazilian courts have increasingly deployed this 
methodology as a fundamental premise in the hypothesis of a collision of constitutional 
principles or values, endowed with a constitutional status. Moreover, there is likewise the 
attempt, even though still incipient, of systematizing it. Step by step, the principle of 
proportionality, thereby balancing, has become the fundamental argument of many decisions, and 

                                                
102 See Cruz, “Habermas, Ação Estratégica e Controle de Constitucionalidade,” 266.  
103 See Cattoni de Oliveira, “Jurisdição Constitucional e Hermenêutica,” 399.  
104 See the second chapter.  
105 See, for this purpose, Silva’s exam of the usual confusions the Brazilian scholarship promotes in the investigation of the 
principle of proportionality in: Luís Virgílio Afonso da Silva, "O Proporcional e o Razoável," Revista dos Tribunais, no. 798 
(April 1992): 23-50. 
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by the same token the primary theme of many academic texts106, most of them, nonetheless, still 
expressing a great fascination for this methodology without dispensing a more comprehensive 
critical analysis of it and its deployment in constitutional decision-making.  

Furthermore, Brazilian constitutional scholars have sustained that the principle of 
proportionality, and particularly balancing, is not new in Brazilian constitutional reality, usually 
connecting it with the beginning of the STF’s debates on reasonability and substantive due 
process of law107. In this circumstance, the idea of proportionality would be similar to that which 
took place in the American constitutionalism, where the discussion is more connected with the 
requirement that all state acts must be reasonable to achieve a determined goal, without, 
nonetheless, presenting a methodology “rationally”108 and structurally built under an ordered 
chain of exams, as the suitability, the necessity and the proportionality in the narrow sense or 
balancing. This assimilation, nonetheless, is not absent from serious critiques109, either because 
the exam of reasonability has another origin, or because it has a different structure and a form of 
application110. In any case, it is interesting to observe this shift in Brazilian constitutionalism: if 
the first STF’s manifestations against parliament’s and government’s arbitrariness and excesses 
were founded mostly on the American concept of reasonability and substantive due process of 
law, then, with its expansion and concentration of powers, progressively, this court embraced 
balancing with the so-called “rational” methodology of the principle of proportionality, deploying 
thereby its elements according to the structure as normally German scholarship discuss and the 
German BVG deploys it. The evolution of judicial review of administrative and legislative acts, 
                                                
106 See, for this purpose, Suzana de Toledo Barros, O Princípio da Proporcionalidade e o Controle de Constitucionalidade das 
Leis Restritivas de Direitos Fundamentais, (Brasília: Brasília Jurídica, 2003); Helenilson Cunha Pontes, O Princípio da 
Proporcionalidade e o Direito Tributário (São Paulo: Dialética, 2000); Wilson Antônio Steinmetz, Colisão de Direitos 
Fundamentais e Princípio da Proporcionalidade (Porto Alegre: Livraria do Advogado, 2001); Paulo Arminio Tavares Buechele, 
O Princípio da Proporcionalidade e a Interpretação da Constituição (Rio de Janeiro: Renovar, 1999); Luis Roberto Barroso, 
Interpretação e Aplicação da Constituição: Fundamentos de uma Dogmática Constitucional Transformadora (São Paulo: 
Saraiva, 1998); Humberto Ávila, Teoria dos Princípois: da Definição à Aplicação dos Princípios Jurídicos (São Paulo: 
Malheiros, 2008); Alexandre Araújo Costa, O Princípio da Proporcionalidade na Jurisprudência do STF (Brasília: Thesaurus, 
2008); Raquel Denise Stumm, Princípio da Proporcionalidade no Direito Constitucional Brasileiro (Porto Alegre: Livraria do 
Advogado, 1995); Luís Virgílio Afonso da Silva. “O Proporcional e o Razoável”; Luís Virgílio Afonso da Silva, Interpretação 
Constitucional (São Paulo: Malheiros, 2005). 
107 See, for instance, Gilmar Mendes, "O Princípio da Proporcionalidade na Jurisprudência do Supremo Tribunal Federal," in 
Revista Diálogo Jurídico I, no. 5 (2001); Suzana de Toledo Barros, O Princípio da Proporcionalidade e o Controle de 
Constitucionalidade das Leis Restritivas de Direitos Fundamentais (Brasília: Brasília Jurídica, 2003); Luis Roberto Barroso, "Os 
Princípios da Razoabilidade e da Proporcionalidade no Direito Constitucional," Revista dos Tribunais - Cadernos de Direito 
Constitucional e Ciência Pollítica 23 (1998): 65-79; Costa, O Princípio da Proporcionalidade na Jurisprudência do STF.  
108 Silva, “O Proporcional e o Razoável,” 30.   
109 See, for instance, Humberto Ávila, Teoria dos Princípios: da Definição à Aplicação dos Princípios Jurídicos (São Paulo: 
Malheiros, 2008), 151-179.  
110 According to Luís Virgílio Afonso da Silva: 
       “The rule of proportionality in the control of restrictive laws of basic rights arose from the practice of the German 
Constitutional Court and is not a simple agenda that, vaguely, suggests that the state acts must be reasonable, nor a simple 
analysis of the relationship mean-goal. In the way German constitutional practice developed it, it has a rationally defined 
structure, with independent sub-elements – the analysis of suitability, of necessity and of proportionality in the narrow sense -, 
which are deployed in a pre-defined order, and which confer to the rule of proportionality a singularity that differentiates it, 
clearly, from the mere exigence of reasonability (Silva, “O Proporcional e o Razoável”, 30, translation mine. 
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accordingly, followed somehow the expectancy of providing a “rational” response – not easily 
found in the American idea of reasonability - which should fit best with the STF’s new role.  

Consistent with this premise that reasonability and proportionality are not synonyms - 
although presenting a theoretical connection as long as both refer to the control of administrative 
and legislative acts –the investigation here will discuss some cases where we can visualize this 
transition, in order to demonstrate how, step by step, the STF, however erratically, has changed 
the focus to the German model, quiet temporally coinciding with the consolidation of the abstract 
system of judicial review and enfeeblement of its diffuse counterpart. With the STF’s expansion 
of influence and power, the German model of the principle of proportionality having balancing in 
its framework, therefore, appeared to best handle the presumption Justice Gilmar Mendes drafted 
by stating that “the Constitutional Court exists to take the most rational decisions”111. In this 
respect, as we have done so far, the analysis will concentrate on the period after the promulgation 
of the federal constitution of 1988, even though relevant signs of this movement, still 
characterized nonetheless by the idea of reasonability, could somehow be found in previous 
years112. By the same token, as long as the chief question of this research relates to the rationality 
of balancing, the analysis will stress how the deployment of balancing has continuously 
embraced the idea that subjective rights are objective principles of a total legal order, and 
therefore leading to a practice of decision-making very close to that of law-making.  

Unlike the previous authoritarian years, when the STF’s decisions were normally 
characterized by a strong formalism, especially with regard to the judicial review of 
governmental and parliamentary acts113, with the new democratic regime, the STF could finally 

                                                
111 Gilmar Mendes, interview by Izabela Torres, "Entrevista - Gilmar Mendes," Correio Braziliense, Brasília (August 17, 2008). 
112 Some interesting examples: RE n. 18.331 (DJ 11.08.1951); RE 16.912 (DJ 06.28.1968); HC 45.232 (DJ 06.17.1968); RP 930 
(DJ 08.02.77); RP 1.054 (DJ 06.29.1984).  
113 During the period of the military regime, the manifestations concerning the deployment of the principle of reasonability and 
also balancing were very diluted by the formalist character of constitutional interpretation that prevailed in those years, and, when 
they appeared, they were still marked by an unsystematic approach that could, indeed, denature the characteristics of the exam of 
reasonability. Apart from some very rare manifestations (see the note supra), the STF, even after receiving the authorization to 
evaluate the constitutionality of federal legal statutes in the abstract system of judicial review, would not carry out a more activist 
posture. The military dictatorship could not live with the idea of having a constitutional court with sufficient powers to invalidate 
legal statues, many of them directly originating from the military government. Therefore, the STF, normally using formal 
arguments, behaved with a certain complacency and even supported some government’s arbitrary practices. The development of a 
value based account of constitutional principles to be balanced with other values emerging from the economic, social and political 
order was, even though presented in some court’s opinions (many of them coming from the minority of its Justices), a premise 
that contrasted substantially with the prevalent judiciary’s and scholars’ legal thinking. It is from this period the idea that the 
judiciary could not control the merits of administrative act, and above all, the legislative ones, a principle that, if existent in 
different legal realities, achieved an expressive passive character with many of the illegalities and arbitrariness the dictatorship 
yielded, leaving then the common citizen, in many cases, without any legal protection. When the STF attempted to react against 
this situation, the military regime created barriers that strongly intimidated its activities113. It was necessary thus that this court 
thought and acted in accordance with the military regime, and nothing better for this purpose than establishing strict and formal 
comprehension of the principle of separation and powers, and, as Alexandre Araújo Costa mentions, “an almost mythical respect 
to the so-called administrative merit and the legislative discretion, ideas well aligned with an authoritarian regime wherein the 
governmental axiological choices could not even be contested by the society, and much less annulled by the judiciary”113 (Costa, 
O Princípio da Proporcionalidade na Jurisprudência do STF, 93-94, translation mine).  
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undertake a more active role, and indeed attempt to function as a “Guardian of the Constitution” 
and the democracy against any reemergence of authoritarianism. Within this context, the debates 
on the due process of law and the material review of administrative and legislative acts, before 
strongly restricted, appeared as a justificatory force for the exercise of judicial review. The idea 
of reasonability of the legislative and administrative acts, deployed, nevertheless, in many cases, 
as a simple argument of reinforcement114 or interpreted as a complement to the equality principle 
without any methodological justification115, became a central concern in constitutional 
adjudication. The so-called principle of reasonability somehow progressively received a better 
configuration in the STF’s decisions and started to appear more frequently in its opinions116. 
However, American constitutionalism was still the main source, especially by associating the 
concept of reasonability with the fundaments of due process of law and the abuse of the 
legislative function, no longer examined merely in its formal perspective, but also in its material 
dimension. Since the American constitutionalism’s primary characteristic is the ongoing 
construction of precedents case-to-case without a rigid and methodical definition of criteria and 
formulas, the STF seemed to follow, in this matter, a similar receipt. However, it did not provide 

                                                
114 Reasonability (or proportionality) is normally, in these cases, used to express the idea of an existent common sense of a 
determined theme. See, for this purpose, RE 192.568 (DJ 09.13.1996), REED 199.066 (DJ 08.011997), ADIN 1.326 (DJ 
09.26.2007); AGRAG 203.186 (DJ 06.12.1998); ADI-MC 2273 (DJ 05.25.2003); ADI 2019 (DJ 06.21.2002); RE 453.740-1 (DJ 
02.28.2007); RE 197.917 (DJ 05.05.2004). 
115 In this case, the idea of reasonability or proportionality (some already with the triadic structure of the German doctrine) is 
instrumentally introduced as a criterion of validity to evaluate discriminatory treatments, as though the discrimination established 
by the legal statute or the administrative act does not only violate the equality principle, but is also unreasonable to achieve a 
certain goal. See, for instance, ADIn 1.326 (DJ 09.26.1997); AGRRE 205.535 (DJ 08.14.1998); RE 184.635 (DJ 05.04.2001); RE 
176.479 (DJ 09.05.1997); ADInMC 1.753 (DJ 06.12.1998); ADI-MC 2317 (DJ 03.23.2001); ADI 3522 (DJ 05.12.2006); RE 
140.889 (DJ 12.15.2000); RE 150.455 (DJ 05.05.1999); ADI 1.040 (DJ 04.01.2005); ADI 1.351 (08.05.2005). 
116 In the following years, the STF’s decisions began to provide a better shape to the principle of reasonability and present it 
explicitly as a central argument. In 1993, the STF presented the so-called principle of proportionality, still mixed up, however, 
with many other arguments, as a justification to provisionally suspend a law (Law n. 10.248/93 of the state of Paraná) that 
determined that all gas (LPG) cylinders had to be weighted before being sold in favor of the consumer (ADI-MC 855-2, DJ 
10.01.1993). Based on a neutral technical report that this measure would be ineffective, practically inviable and would not provide 
any real benefice to the consumer, the STF deployed the principle of proportionality – specifically here suitability, and necessity, 
even though these sub-principles were not explicitly discussed – to suspend the law by virtue of the non-suitability of the law to 
achieve the goal, and the existence of other means less harmful for the consumer’s rights. In the same year, the STF judged the 
reasonability of the Complementary Law n. 75/93, which required the lapse of two years after the graduation as a legal bachelor to 
participate in public contests to become a public prosecutor, deciding in favor of the reasonability of the measure. Other cases that 
also deployed, in a certain sense, the idea of reasonability can be found in the AGRAG 153.493 (DJ 02.25.1994, p. 2593), which 
stated that the constitutional model of monetary correction of public debts was not suitable; the ADIn n. 966 and ADIn n. 958 (DJ 
08.25.1995), which discussed the constitutionality of the Federal Law n. 8.713/93, responsible for restricting the possibility of 
minor political parties to present a candidate for President, whose decision had some opinions founded on the reasonability of the 
restriction (Justice Sepúlveda Pertece connected the concept of reasonability with that of moderation; Justice Moreira Alves 
connected it with the due process of law) as a principle to control legal norms restricting constitutional principles. See also 
ADInMC 1.158 (DJ 05.26.1995, p. 15154), which discussed the constitutionality of a legal norm of the State of Amazonas that 
extended a benefit related to vacations to retired public officers; the HC 76.060 (DJ 05.15.1998), in which Justice Sepúlveda 
Pertence proceeded to the exam of proportionality as a means to decide that the father of a child could not be enforced to make an 
investigation of paternity (DNA exam), if there were already other sufficient evidences indicating who was the child’s father; the 
ADI-MC 2667 (DJ 03.12.2004), concerning the possibility of issuing a high school degree before finishing the last grade, in case 
of approval in the vestibular (Brazilian exam to access the University), when Justice Celso de Mello connected this principle with 
the abuse of the function to legislate and the substantive due process of law; the RE 319.556-5 (DJ 03.12.2002), in which Justice 
Sepúlveda Pertence connected the principle of proportionality with the substantive due process of law to sustain the principle, in 
criminal law, of the “minimal intervention”.    
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real precedents, either because there was not, indeed, an unified opinion of the court, but a 
compilation of different arguments of each one of the judges in the most complex cases, or 
because the very idea of reasonability, in this multiplicity of arguments, gained different 
meanings117, although the association with the substantive due process of law was the one with 
most justificatory strength.   

In the middle of this complex of different arguments and a still unsystematic 
comprehension of reasonability, notwithstanding the evident increasing movement towards the 
control of the administrative and legislative acts rooted in the substantive due process of law, 
balancing (not yet, however, as a third and subsidiary element of the exam of proportionality) , 
gained force in Brazilian constitutionalism.  The idea of shaping constitutional rights with other 
values evolved naturally from the role the STF progressively undertook in the new political order, 
one that did not seem, though, to have the construction of a consistent system of constitutional 
interpretation as a central point of concern. Indeed, this impulse towards the material review of 
administrative and legislative acts, despite the prevailing justification based on the substantive 
due process of law, was still deprived of a better comprehension of what the premise of being the 
“Guardian of the Constitution” really meant. The STF did not have longstanding experience of 
actively seeking coherence in its decisions, above all in the domain of material review of 
administrative and legislative acts, a practice, after all, this court very scarcely engaged in during 
the previous authoritarian period. Moreover, the constitutional scholarship, which could 
theoretically support this court with dogmatic concepts, relevant discussions about the 
interconnection between constitutionalism and democracy and critical analysis of its decisions, 
was far from representing a solid voice, mainly in the debates on constitutional law. In reaction to 
the self-restraint posture of the previous times, the new STF, gradually emerging, would become 
a more activist court, carrying with itself, nevertheless, a deficit of constitutional-democratic 
practice and a deficit of constitutional-democratic knowledge. It was an opportune scenario for 
balancing (activism, deficit of coherence and constitutional knowledge, and absence of criticism), 
still not logically and structurally shaped by a methodology such as the one German 
constitutionalism contributes118, but undeniably present. 

                                                
117 See notes supra. 
118 These cases demonstrate, therefore, that balancing appears in the most different contexts, and not only as a necessary third 
element of the principle of proportionality, to be deployed after the exam of suitability and necessity. The premise that a basic 
right can be restricted depending on how relevant is the realization of another value is a usual practice in the construction of 
political arguments by constitutional courts. The methodological construction of German scholarship and the BVG’s practice only 
attempts to provide a “rational” aura for a judicial construction that is, fundamentally, open to relativize a basic right with other 
value (economic, sociological, political), and this is, in fact, its strongest danger, and the main reason to associate it with the 
constitutional court’s discretionary power. 
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On the other hand, in many opportunities when this court could decide in favor of a 
consistent interpretation of the legal system, enforcing it against arbitrary and unconstitutional 
legislative and governmental provisions, it did not offer any resistance, using, moreover, the idea 
of balancing as a means to justify a noticeable political decision. Balancing, therefore, appeared 
as an argument either to a more intervenient attitude towards the other institutional powers or, 
rather, to a lenient validation of evident unconstitutional measures. In this hypothesis, this court 
frequently conducted itself timidly and passively vis-à-vis the other powers, as a means to 
guarantee the economic and political space of governability. This characteristic was especially 
notable in virtue of the expansion of lower courts’ activism and the increasing number of 
lawsuits, many of them arising from the vast constitutional rights of the new democratic regime. 
In these circumstances, the STF’s deployment of balancing was often used as a form of 
justification for arguments of policy in its decisions and as a mechanism in favor of the 
governability. But this scenario is remarkable: as long as the constitutional court’s activism was 
not rooted in a consistent interpretation of the legal system, but instead in the ample realm of 
possibilities this broader space of interpretation balancing brought forth, paradoxically, this 
activism could also turn into a real passive approach to the protection of the constitution. It was 
then politically active and constitutionally passive.  

Two cases are paradigmatic of this posture regarding the governmental acts. In favor of 
governability and against the lower courts’ activism, for instance, the STF did not declare, in the 
abstract system of judicial review, the unconstitutionality of the Provisional Measure (Medida 
Provisória) n. 173/90119, which prohibited preliminary verdicts and immediate executions of 
provisional sentences in some areas related to economic and fiscal matters created during the 
Presidency of Fernando Collor de Mello. Rather, it transferred this discussion to each case 
brought to the judiciary through the diffuse system of judicial review. The main argument, 
proposed by Justice Sepúlveda Pertence, was that the legal norm was not unconstitutional; it 
could at the most be unreasonable, demanding thereby the exam of each case in concrete120. In a 
more restrictive way, Justice Moreira Alves, by using the fundament of due process of law and 
some historical examples, argued that the restriction to the lower courts’ utterance of provisional 
verdicts was not totally unreasonable, especially in the circumstances of an economic plan of 
emergency and of an economical crisis, and thereby he could not declare, in abstract, the 
unconstitutionality of the legal norm121. In this case, the principle of access to the judiciary, found 

                                                
119 See ADInMC 223 (RTJ 132/2:571, DJ 06.29.1990).  
120 In this case, Justice Moreira Alves mentioned that, in order to evaluate the reasonability of the measure, the abstract system of 
judicial review was not adequate (See ADInMC 223, RTJ 132/2:601, DJ 06.29.1990).  
121 Ibid., RTJ 132/2:602-603. 
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in article 5, XXXV, of the constitution of 1988, was balanced somehow with the economic and 
political interests of not having any provisional verdict or the execution of a provisional sentence 
from the lower courts that could, as Justice Sydney Sanches mentioned, disrupt the “economic-
political plan that, if it [had] imperfections from the very human elaboration, it still [had] the 
noble purpose of attempting a return to the economic and social stability and a restart of 
development”122.  

On the one hand, there was the principle of access to the judiciary; on the other, the 
economic value that was regarded as weightier for the interests of the overall society through a 
teleological approach. This case demonstrates that this court assumed the role of providing 
answers that were, according to the Justices’ discretionary perception, good for all, the best 
economic solution for the society, not expressing, besides, a real concern with the system of 
rights, the constitution and its institutional development working as prior sources for 
adjudication. Rather than reinforcing this legal system, and particularly connecting the principle 
of access to the judiciary with the democratic character of the new constitutional reality, the 
decision directed itself to the discretionary evaluation of choices of what was, at the time, best for 
the nation according to the Justices’ point of view of an economic matter, shaping hence the 
concept of reasonability.  Weightier than the principle of access to the judiciary were the interests 
of the nation, even though this could be regarded as a “very hard decision”, either “under the 
legal or the political aspect”123. Balancing, therefore, appeared within the context of a quest for 
justifying through constitutional adjudication a political program, using thereby arguments of 
policy with a seemingly legal perspective.  

Another interesting example was the famous case of the “Apagão”, ADC 9124, judged in 
2001, in which the government, by raising a declaratory action of constitutionality to the STF, 
intended to sustain the constitutionality of the energy policy, creating thereby a special tax for 
energy consumption, as well as avoid any other discussion of this matter by the lower courts 
through the diffuse system of judicial review125. The case related to the enactment of the 

                                                
122 See ADInMC 223 (RTJ 132/2:595-596, DJ 06.29.1990, p. 6218), translation mine.  
123 Ibid., translation mine.  
124 DJ 04.23.2004. 
125 It is interesting to verify that Luís Virgílio Afonso da Silva, one of Brazilian most notorious and expert scholars regarding the 
principle of proportionality, by examining specifically this case, concluded that a correct decision would point out the 
unconstitutionality of the Provisional Measure, because the measures it created were clearly unnecessary (there were alternative 
ones less harmful to the citizen’s consumer rights, after all). See, for this purpose, Silva, “O Proporcional e o Razoável,” 39-41. 
This conclusion also demonstrates that balancing, as practiced in this case, not necessarily occurs after a systematical 
investigation of the suitability and necessity, even though the German doctrine (Alexy in particular) and Silva, in Brazil, mention 
that balancing is a procedure to carry out after the other two (suitability and necessity), given its subsidiary character. Besides, as 
it will be shortly examined, it is not by reason of deploying strictly this methodology that the discretionary character of this 
principle disappears. In fact, it only, in many cases, postpones an arbitrary choice that will be merely presented with an “aura” of 
being better rationally grounded.  
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Provisional Measure n. 2148-1, in 2001, responsible for establishing mechanisms to face the 
energy crisis at the time, as rules to reduce the energy consumption (definition of goals of energy 
consumption, surcharge of the users who did not accomplish those goals, and suspension of 
energy supply in the reiterative cases). In the judgment of this Declaratory Action of 
Constitutionality, the STF deployed balancing as a means to sustain that suspending the energy 
supply was “less serious than the collapse of the system” and that the “procedure of balancing, as 
an analysis of efficiency one intends to seek with this measure, imposes that one applies the 
relation cost/benefit”126. Moreover, in this decision, the court proceeded to balancing using as 
values to be weighted with the constitutional principles at stake, the “minimal social 
solidarity”127, the “popular reaction”128, and even the fact that “Brazilian people understood the 
urgent measures that had to be taken in the face of the seriousness of the situation which the 
country [went] through”129.  

This case is a patent example of the deployment of balancing to provide a legal 
justification for a political program, an evident association of balancing with the idea of 
efficiency and cost/benefit, and a serious demonstration of how governmental goals can obtain a 
higher degree of relevance than the legal system through balancing, hence jeopardizing the 
constitutional principles at stake, above all the consumer’s protection130. This case, furthermore, 
also indicates how the government used the STF as a partner not only to validate an evident 
unconstitutional measure in favor of a political or economic goal, but also to consolidate the 
abstract system of judicial review as a mechanism to avoid direct citizens’s claims in this subject 
matter. Balancing, on the one hand, and the abstract system of judicial review, on the other, 
shaped a perfect marriage for the exercise of politics in constitutional adjudication.  

Naturally, the deployment of balancing also took place in some relevant situations in 
which the STF managed to work more specifically with constitutional principles in a more 
coherent fashion. One precedent is the HC 71.373, judged in 1994, which discussed the right of a 
child to know her genetic origin, leading thus to a balancing between human dignity and the 
inviolability of human body, on the one hand, and the child’s right to know the genetic origin and 
the minimal sacrifice to the physical integrity of the supposed father, on the other131. Another 

                                                
126 ADC 9 (DJ 04.23.2004). Judge Neri da Silveira’s opinion, translation mine.  
127 ADC 9 (DJ 04.23.2004). Judge Ellen Gracie’s opinion, translation mine.  
128 ADC 9 (DJ 04.23.2004). Judge Sydney Sanches’ opinion, translation mine.  
129 ADC 9 (DJ 04.23.2004). Judge Maurício Corrêa’s opinion, translation mine.  
130 Art. 5, XXXII, of the Federal Constitution of 1988. 
131 The HC 71.373 (DJ 11.22.1996, pp. 45686), a habeas corpus, judged in 1994, referred to the enforcement of a father to 
proceed to an investigation of paternity (DNA exam). After the lower courts had determined that, in favor of the child’s right to 
know her genetic origin, the father had to submit himself to this exam, the STF granted the writ to the father. After Justice 
Franciso Resek’s opinion, according to whom “the sacrifice imposed to the physical integrity of the plaintiff is ridiculous when 
confronted with the child’s interests, as well as with the certainty the expert evidence can proportionate to the judge’s decision” 
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interesting case is the ADI 1.511-7132, according to which the court, already anticipating the 
debate on the principle of proportionality133, discussed the constitutionality of the law that 
established the need to submit every undergraduate student, before receiving the university 
degree, to a national exam (Provão), as a means to evaluate the quality of the superior education 
in Brazil. The court understood that the measure was reasonable, proportional, and, even though 
the constitutional principle of providing education with quality134 was not directly mentioned, we 
could say that balancing took place between this principle and the individual burden – considered 
minimal - the student would suffer for that purpose.  

Grounded in the right to health and life, by the same token, the STF carried out balancing 
in a case related to a law of the state of Rio de Janeiro which determined progressive discounts to 
elderly people in buying medicines, stating thereby that those principles were more relevant than 
the eventual partial financial loss a determined commercial branch would suffer135. It is 
interesting to mention that, in this decision, Justice Marco Aurélio, as a dissenting opinion, also 
founded on the proportionality, sustained that, provided that the only criterion was the age (and 
not the beneficiary’s financial condition), the measure was disproportionate. He balanced those 
rights with the excessive intervention in the economic field and the private autonomy, and 
acknowledged that this measure would adversely affect the whole society, causing then an 
increase of the prices of medicines in a period when economic stability was a goal136. Another 
situation that engendered interesting discussions about balancing in the exam of illicit evidences 
was the HC 71.373137, also of 1994, when the court carried out balancing between the principle of 

                                                                                                                                                        
the court, in a very tight result oriented by Justice Marco Aurélio’s opinion, stated that the principle of human dignity was a 
fundamental principle that should prevail in this situation. The court did not use the word “balancing” in this case, but there was 
already, at least implicitly, the discussion about which principle was more relevant in the circumstances of the case: human 
dignity, intangibility of the human body and the legality principle (there was no law enforcing someone to be submitted to a DNA 
exam in these cases, for instance), on the one hand, or the child’s interest in knowing her original ascendence and the “ridiculous 
sacrifice imposed on the corporal inviolability”, on the other. It is, besides, important to note that discussion about the “minimal 
sacrifice” the father would suffer was a chief value in balancing (translation mine). 
      In 1998, in a similar case, HC 76.060 (DJ 05.15.1998, p. 44), the court was once more incited to provide a balancing of 
comparable constitutional principles. The difference, nonetheless, was that now the plaintiff, the registered father by reason of 
marriage, asked to revoke a sentence of the lower courts, which enforced him to proceed to the investigation of paternity, even 
when it already had the evidences of the child’s DNA exams, his mother’s, and the third-party’s who defined himself as the real 
father. In this case, Justice Sepúlveda Pertence, who was one of the dissenting opinions in the previous case, and clearly 
mentioning that this was a case of collision of principles leading to the exam of their weight, said it was against the principle of 
proportionality to constrain someone when there are already enough evidences showing who was the father.  
132 DJ 06.06.2003. 
133 This case is particularly remarkable for presenting an analysis of what is the principle of proportionality (indicating, for 
instance, how this debate occurs in Germany and Spain), a doctrinal differentiation between proportionality and reasonability 
(even though this difference was afterwards not clearly developed according to the features of the case), and an analysis of the 
evolution of this principle (as reasonability or proportionality used as a synonym). See ADI 1.51107 (DJ 06.06.2003).  
134 Art. 205 and 206, VII of the constitution of 1988 
135 See Justice Ellen Gracie’s opinion. ADI 2.435 (DJ 10.31.2003).  
136 See Justice Marco Aurélio’s opinion. ADI 2.435 (DJ 10.31.2003). 
137 DJ 11.22.1996.  
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the inviolability of domicile138, on the one hand, and the general interests in the efficacy of 
criminal repression, on the other139; the HC 80.948140, judged in 2001, which is particularly 
remarkable for its discussion about the inappropriateness of balancing to relativize the 
constitutional guarantee of inadmissibility of illicit evidence141 (showing, therefore, the serious 
concern with the risks of balancing to constitutional adjudication)142; and the HC 80.949143, in 
which Justice Sepúlveda Pertence examined the problem of bringing to Brazilian reality the 
German doctrine of the principle of proportionality in cases of illicit evidences, pointing out, 
besides, that, as long as there is the supremacy of basic rights, when in conflict with the interest 
in finding the real truth in the criminal procedure, there is no need to deploy balancing144.  

The shift to the deployment of the principle of proportionality, and particularly balancing, 
with the triadic framework as normally dicussed in Germany145 was, accordingly, already being 
insinuated in those decisions, but in a very unsteady and scattered way. Moreover, it followed, at 
least temporally – which is remarkable to note -, the modificaton from the accent on the diffuse 
system of judicial review to the abstract one. It appeared, here and there, in the beginning, more 
as a suggestion, usually linked with the debate on the substantive due process of law, without 
hence presenting the systematic framework German scholarship normally associates with this 
principle. However, aside from the evident influence of the American constitutionalism, marked 
less by some methodological approach and formulas and much more by a case-to-case reading, 
this movement towards the abstract system of judicial review and the consequent concentration of 
powers upon the STF would point out an attempt to rationalize what was indeed reasonability (or 
proportionality). The criteria German scholarship framed146 and the BVG somehow deploys in 

                                                
138 Art. 5, XI, of the Federal Constitution of 1988. 
139 This case is very interesting, because it directly examined the principle of proportionality and the collision of legal principles 
and interests in play. Justice Sepúlveda Pertence sustained that the principle of proportionality can be used as a means to relativize 
the principle of inviolability of domicile, by balancing it with the general interests in the efficacy of criminal repression. The final 
result, nonetheless, which seemed to point out to consider the evidence illicit, as long as there was no previous judicial 
authorization for that, was in the other direction. Justice Sepúlveda Pertence, who presented the court’s opinion, understood that, 
insofar as there was no evidence of plaintiff’s opposition to the Administrative agents in the case, the collected evidence was 
therefore valid for all effects (See HC 71.373, DJ 11.22.1996). 
140 DJ 12.19.2001.  
141 Art. 5, LVI, of the Federal Constitution of 1988. 
142 This was one of the most interesting analyses of the risk of balancing to the constitutional principles and guarantees. According 
to Justice Celso de Mello, based on some relevant views of Brazilian scholars, in the case of evidence obtained through illicit 
means, it is a serious risk to admit them with support of the principle of proportionality. See, for this purpose, Justice Celso de 
Mello’s opinion in the HC 80948 (DJ 12.19.2001).  
143 DJ 12.14.2001. 
144 Justice Sepúlveda Pertence even says that the STF is the Guardian of Constitution and not the Guardian of the prisons, as if it 
were its duty to relativize the guarantee of the inadmissibility of illicit evidences in favor of the real truth of the criminal 
prosecution. See this interesting analysis in the Sepúlveda Pertence’s opinion in the HC 80949 (DJ 12.14.2001). See also HC 
87927 (DJ 06.23..2006); HC 90232 (DJ 03.02.2007);  
145 See the previous chapter.  
146 See the previous chapter.  
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some cases147, founded on the triadic structure of suitability, necessity and proportionality in the 
narrow sense (or balancing), arrived thus as a serious subject matter for consideration, and a 
relevant source to “rationalize” constitutional decision-making, providing thereby seemingly 
more legitimate decisions within the context of a new comprehension of STF’s role148.  

It was only from 2003 onwards, though, that the principle of proportionality appeared 
clearly in the STF’s decisions with the triadic framework149. The STF’s Justice who 
systematically introduced this debate, especially founded upon Robert Alexy’s Theory of 
Constitutional Rights (Theorie der Grundrechte)150, was Gilmar Mendes, recently appointed to 
the court. The particularity of having carried out his doctorate studies in Germany, singularly 
examining the differences between the abstract system of judicial review of both constitutional 
realities151, and also entering into contact with the discussions about the main German dogmatic 
themes, as the idea of norms as objective principles embracing the totality of legal order or the 
treatment of the constitution as a “concrete order of values”, for instance, were certainly chief 
aspects for the turning point in this domain. In parallel with his explicit intentions to expand the 
abstract system of judicial review and its characteristics into the STF’s practice, as well as 
extending some of them to the diffuse system152, Justice Mendes undertook the front to explore 
systematically the principle of proportionality.  

One of the cases which exposed, initially, this turning point was the IF 2.915-5153, related 
to a claim for federal intervention in the state of São Paulo on account of not having paid the 

                                                
147 See the first and second chapters.  
148 This influence, nonetheless, is by some means complicated to be visualized. Different Justices have different forms of 
presenting the principle of proportionality, some still carrying much of the debates on the American construction of the 
substantial due process of law, and others connecting more directly with the German doctrine, or mixing up both views. In any 
perspective, though, it is possible to delineate that the idea of proceeding to the exam of proportionality, and balancing in 
particular, became more and more frequent. From cases where the idea of balancing was not explicitly mentioned, but obviously 
deduced, to cases where terms like “weight”, “proportionality” and the triadic structure appeared, what is relevant to observe is 
that the principle of proportionality, and especially balancing, accompanied progressively the STF’s practice, and has become, 
more and more, a fundamental criterion for constitutional adjudication, one that can also be used, as some cases will reveal, to 
cover the argument of policy with an aura of rationality and legality.  
149 A transitory example of this tendency was the judgment of the Direct Unconstitutionality Suit, ADI-MC 2.213 (DJ 
04.23.2004), in 2002, which exposed, albeit the decision declaring the constitutionality of the legal statute, one of the most 
extensive analyses of the possibility of judicial review of the motives – relevance and urgency (art. 62 of the constitution of 1988) 
- for the enactment of Provisional Measures (Medidas Provisórias). This case refers to the Provisional Measure n. 2.027-38/2000 
(later 2.183-56/2001), responsible for the introduction of some serious restrictions on the program of land reform, especially 
motivated by virtue of some invasions of rural properties by organized civil movements. The STF carried out the exam of 
proportionality, indirectly deploying the triadic structure - as long as it upheld the Advocate-General of the Union’s arguments, 
grounded in this triadic framework, while, simultaneously, associated it with the premise of reasonability and the substantive due 
process of law as a fundamental category for the limitation of excesses practiced by the government in this area.  
150 See the next chapter.  
151See Gilmar Mendes, Die abstrakte Normenkontrolle vor dem Bundesverfassungsgericht und vor dem brasilianischen Supremo 
Tribunal Federal (Berlin: Duncker & Humblot, 1991). In Portuguese: Gilmar Mendes, Jurisdição Constitucional: Controle 
Abstrato de Normas no Brasil e na Alemanha (São Paulo: Saraiva, 2004). 
152 See, for instance, Justice Gilmar Mendes’s extensive analysis of the necessity of modulation of effects also in the diffuse 
system of judicial review (RE 197917/SP – DJ 05.07.2004).  
153 DJ 11.28.2003. See also IF 298 (DJ 02.27.2004); IF 444 (DJ 11.14.2003); IF 2194 (DJ 06.20.2003); IF 1690 (DJ 05.20.2003); 
IF 1466 (DJ 06.20.2003); IF 470 (DJ 06.20.2003); IF 237 (DJ 05.20.2003); IF 139 (DJ 05.23.2003); IF 449 (DJ 08.29.2003); IF 
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alimony credits (precatórios alimentícios) resulting from a condemnation in another procedure. 
After Justice Marco Aurélio’s favorable opinion to the plaintiffs, by stating that the state of São 
Paulo’s continuous disobedience of judicial decisions offended the primacy of the judiciary and 
the certainty of the value of judicial decisions154, therefore determining the federal intervention, 
Justice Gilmar Mendes used the principle of proportionality to mitigate this understanding. 
According to him, it was necessary to examine the legitimacy of the federal intervention from its 
“conformity with the constitutional principle of proportionality”155. After having already 
established the constitutional nature of this principle, he associated it, in parallel with the 
substantive due process of law, with German concepts like “limits of limits” (Schranke der 
Shranke)156 and “prohibition of excess” (Übermaßverbot). Besides, he, based on Robert Alexy’s 
words, connected this principle with the “essential core of basic rights conceived in the relative 
way”157, and also with the collision of constitutional principles, goods and values. He even 
discussed Alexy’s distinction between rules and principles158, by mentioning, in this last case, 
that the conflict is solved by “balancing the relative weight of each one of the norms applied in 
theory and able to justify decisions in opposite directions”159. Therefore, unlike the previous 
cases, which we could at most only indirectly observe the deployment of the triadic framework, 
now Justice Mendes differentiates the three maxims (suitability, necessity and proportionality in 
the narrow sense) explains each one of them, and remarks that this investigation can be carried 
out according to the particularities of the case, using as example, moreover, the German recent 
experience160.  

This explanation, nonetheless, which could impress on account of its dogmatic basis, had 
an evident purpose: to proceed to balancing as a means to introduce the concept of the “reserve of 
the financially possible” as a value to be weighted with the constitutional norm determining the 

                                                                                                                                                        
2257(08.01.2003); IF 1952 (DJ 08.01.2003); IF 1317 (DJ 08.01.2003); IF 492 (DJ 08.01.2003); IF 317 (DJ 08.01.2003); IF 171 
(DJ 08.01.2003); IF 3578 (DJ 08.22.2003); IF 3292 (DJ 08.29.2003); IF 2973 (DJ 08.29.2003); IF 3601 (DJ 08.22.2003); IF 3046 
(DJ 08.22.2003); IF 2975 (DJ 08.22.2003); IF 2909 (DJ 08.22.2003); IF 2805 (DJ 08.22.2003); IF 2737 (DJ 08.22.2003); IF 2127 
(DJ 08.22.2003); IF 164 (DJ 11.14.2003);  
154 See IF 2.915-5 (DJ 11.28.2003). Justice Marco Aurélio’s opinion.  
155 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
156 The idea that constitutional rights have limits according to the interests of the overall society and other constitutional rights, 
which causes conflicts in particular situations, is what is behind the concept of “limits of limits” (Schranke der Schranke). See, for 
this purpose, Bodo Pieroth and Bernhard Schlink, Grundrechte: Staatsrecht II (Heidelberg: C. F. Müller, 2006), 51ff.  
157 IF 2.915-5 (DJ 11.28.2003). Justice Gilmar Mendes’s opinion, translation mine.  
158 See the next chapter. 
159 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
160 According to Justice Gilmar Mendes: 
       “(…) The deployment of the principle of proportionality in cases like the present one, in which there is the claim for the 
Federal Union’s actuation in the realm of federal state’s autonomy, is admitted by the German law. For this purpose, Bruno 
Schmidt-Bleibtreu and Franz Klein remark, in commentary to art. 37 of the Basic Law, that “the means of federal execution 
(‘Bundeszwang’) are established by the constitution, by the federal laws and by the principle of proportionality’ (‘Die Mittel des 
Bundeszwanges werden durch das Grundgesetz, die Bundesgesetze und das Prinzip der Verhältnismäßigkeit bestimmt”, 
Kommentar zum Grundgesetz, 9a. ed., Luchterhand, p. 795). (Ibid., Justice Gilmar Mendes’s opinion, translation mine).  
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payment of the alimony credits in those circumstances. First, Justice Mendes mentioned that one 
could not disregard the state’s economic limitations (payment of public officers, investments, 
debts, etc). Second, he introduced another axiological argument: the state of São Paulo had 
undertaken a great effort to honor its judicial debts, exposing, for this purpose, a detailed analysis 
of facts and numbers. Third, he equated this obligation originated from a constitutional norm161 
with other “multiple obligations of identical hierarchy”162, which could bring about the inefficacy 
of other constitutional norms, as the ones related to health and education. With these arguments, 
he then deployed the principle of proportionality, by stating that, first, the intervention would not 
even pass through the exam of suitability, for that measure would have limits of constitutional 
nature emerging from the other state’s obligations, thereby not being suitable to achieve its goal; 
second, it was not necessary either, because it would be less harmful if the plaintiff waited for the 
government’s normal activity, which was working progressively and in good faith to honor its 
obligations; and third, it was not proportional in the narrow sense, for the goal – the payment of 
the alimony credit – was not weightier than the onus this measure would cause to the whole 
society.  By using the premise of a “relation of conditional precedence”163, Justice Mendes, 
finally, reached the conclusion that the principle of the state autonomy and the interest of the state 
in not having its public services jeopardized should prevail over the constitutional principle of 
protection of judicial decisions and the constitutional norms concerning the right to receive 
alimony credits in those circumstances164. This would be, moreover, the right interpretation, the 
one that was not a “simplistic reading of the constitutional text”165.  

This is a leading case nowadays in every new lawsuit related to alimony credits Brazilian 
federal states must pay in virtue of a judicial condemnation, one that transformed the institute of 
federal intervention into a rhetoric and ineffective constitutional measure. This is also a leading 
case to comprehend how balancing, deployed within the framework originated from German 
scholarship - above all Robert Alexy’s works – and BVG’s precedents, emerged as an instrument 
for shaping constitutional rights with other values (social, political, economic, etc), conditioning 
them hence to a teleological evaluation of weight that had much of the court’s discretionary view. 
The turning point of balancing towards this systematized deployment according to a 

                                                
161Art. 100 of the Federal Constitution of 1988. 
162 IF 2.915-5 (DJ 11.28.2003). Justice Gilmar Mendes’s opinion, translation mine.  
163 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
164 It is interesting to verify that, in other opportunities, this court understood that the argument of the “reserve of the financially 
possible” could not be used against a constitutional norm, demonstrating thereby how this concept is extremely malleable 
according to judge’s discretionary viewpoint. See, for instance, the case in which it was discussed an appeal against a lower 
decision that determined the ample and unrestricted access of all children up to six years old to creches in the city of Santo André. 
The STF, in this case, clearly stated that the argument of the “financially possible” – except when there are motives objectively 
assessed (not presenting, though, any explanation of which motives they were) – could not be used as a justification for not 
observing the duty established by the Constitution (See RE-AgR 410.715. DJ 02.03.2006).  
165 IF 2.915-5. (DJ 11.28.2003). Justice Gilmar Mendes’s opinion, translation mine.  
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methodological and logical framework, at first glance, would supposedly provide a better rational 
and legitimate response for the dilemmas arising from the new constitutional model, and 
particularly the new posture the STF would undertake from that period on. Yet, it was not this 
methodological quality that changed the perception that balancing, no longer unsystematically 
presented, is closely connected with the use of discretionary power in constitutional adjudication. 
The “rational” apprehension of balancing, except for being structured in accordance with the 
Weight Formula166, did not seem essentially different from its unmethodical deployment of the 
previous years, revealing thus a serious doubt whether formulas and methods themselves are, de 
facto, what confer rationality, at least one that acknowledges its boundaries, to decision-
making167.  

                                                
166 See the next chapter.  
167 After this case, many other interesting debates took place in the STF that led to the deployment of the principle of 
proportionality with the triadic dogmatic structure. A very well known example is the HC 82424 (DJ 03.19.2004), the Ellwanger 
case previously examined (see the first chapter), judged in 2003, according to which this constitutional court deployed balancing 
between the freedom of speech, on the one hand, and the principle of human dignity and equality, on the other, with distinct and 
irreconcilable approaches by each of its Justices, particularly Gilmar Mendes and Marco Aurélio, the first one by centering more 
on the constitutional principles in play, and the second one by using balancing to insert a naturalistic justification tied to a 
semantic approach.  Another example was the ADI 3.324 (DJ 08.05.2005), judged in 2004, which discussed the possibility of 
transference of civil or military public officers, and his or her dependents, from private to public universities, according to the 
Law n. 9536/97. In this case, Justice Gilmar Mendes, founded upon the equality principle –using, for this end, Alexy’s analysis of 
it in his Theory of Constitutional Rights - sustained that this privilege had no “sufficient reasons” (translation mine) for the 
discrimination. Afterwards, he proceeded to the deployment of balancing, in which the equality principle, the university autonomy 
and economic argument of Brazilian public universities’ budget limits were introduced after a theoretical analysis of the “thinking 
of the possible” (translation mine). For this purpose, Justice Gilmar Mendes entered into the debate with authors like Gustavo 
Zagrebelsky and Peter Häberle, providing thereby the basis for the premise of the “legal thinking of the possible”, as well as 
bringing out the arguments to conclude that the obligatory transferences have limits in accordance with the public universities’ 
budgets.  
     Moreover, in what refers to the possibility of modulation of effects, balancing turned into a very powerful instrument, even to 
justify it in the diffuse system of judicial review, whose possibility was not legally defined. We can cite two relevant cases in this 
matter: 
       1st) The HC 82.959 (DJ 09.01.2006), in the criminal law. In this case, the principle of proportionality with this framework 
appeared, - as a dissenting opinion, though - in an extensive opinion of Justice Gilmar Mendes. In his opinion, he contradicted the 
then prevailing precedent, which stated that, according to the Law n. 8.072/90, in case of heinous crimes, there was no possibility 
of progression of the regime of the punishment, and therefore the criminal would remain in prison during the whole period of the 
conviction. The main argument was that this law, by establishing abstractly the impossibility of this progression, violated the 
constitutional principle of the punishment individualization. For this purpose, he presented initially the doctrine of the “essential 
core of fundamental rights”, its divergences (absolute and relative theory), based, above all, on the German scholarship and 
practice, and then started developing the connection between the idea of “essential core of fundamental rights” and the principle 
of proportionality. With this premises in mind, he sustained that this legal norm offended the “essential core of the principle of the 
punishment individuality”. Through the examination of other legal statutes, he concluded that the prohibition of regime 
progression was neither suitable nor necessary, for there were other mechanisms equally effective and less harmful to the rights of 
the criminal. However, if we could consider this decision a right one, in the end, Justice Gilmar Mendes proceeded to the 
modulation of its effects, according to balancing, extending through decision-making thereby a possibility that existed only in the 
abstract system of judicial review. Founded upon this presumption, he declared the unconstitutionality of some articles of the law 
n. 8072/90, but defended the ex nunc effect of the decision, for it could cause serious repercussions in the civil, procedural and 
criminal area. Balancing appeared within the context of placing a value – the serious repercussions in the civil, procedural and 
criminal area – to be weighted in favor of a practice (the modulation of effects in the diffuse system of judicial review) that was 
neither institutionally, nor historically and nor even legally authorized. See also HC 85692/RJ (DJ 09.02.2005); HC 85687/RS (DJ 
08.05.2005). 
       2nd) The ADI 2240 (DJ 08.03.2007). This case referred to the analysis of the constitutionality of the Law n. 7.619/2000 of the 
state of Bahia, which created the municipality of Luís Eduardo Magalhães in a municipal electoral year. After Justice Eros Grau’s 
opinion, who declared the constitutionality of that legal norm and thus the dismissal of the action, Justice Gilmar Mendes affirmed 
that this was a situation that required to observe principles as optimization requirements, leading inevitably to the technique of 
balancing. In the circumstances, there was the principle of legal security, for the municipality had been already factually 
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This perception reveals itself more clearly when we verify the deployment of balancing to 
justifiy this progressive STF’s way to political activism, which is indeed the focal point of this 
research. In this respect, a very remarkable case is the ADI 3.112168, judged in 2007, according to 
which Justice Gilmar Mendes, as a dissenting opinion, deployed the principle of proportionality 
to declare the unconstitutionality of article 21 of the Law n. 10.826/2003, concerning the 
Disarmament Act (Estatuto do Desarmamento). This legal norm established that crimes of illegal 
possession of fire weapon of restricted use, illegal commerce of fire weapons and international 
traffic of fire weapons were not liable to parole, with or without bail. Justice Gilmar Mendes 
deployed the principle of proportionality, using, for this intent, Robert Alexy’s thinking, as his 
main source, as well as five BVG’s cases169. With respect to balancing, he exposed clearly that 
this procedure leads to political arguments, by stating that, in this situation, the court examines 
whether the legal intervention in the basic rights “keeps a relation with the proportionality of the 
established goals for the criminal policy”170. The court should deploy balancing, accordingly, as 
an instrument to place side by side a constitutional principle and a policy as a means to evaluate 
whether it is a proportional measure for the promotion of the social welfare171. In this regard, 
after having presented many other interesting arguments172, he sustained that this measure was 

                                                                                                                                                        
established for more than six years, and the principle of nullity of unconstitutional law. Within this context, Justice Mendes 
initiated a serious analysis of why this last principle could be mitigated in Brazilian constitutional reality. Based on comparative 
law and examples, even from the United States (Linkletter v. Walker (381 U.S. 618), judged in 1965), he demonstrated that, on 
account of practical reasons, one could shape this principle in accord with the particular circumstances, founded on legal security, 
equity or exceptional public interest. This was the reason why, in complex state of affairs, the STF would have to deploy 
balancing between the legal security, the exceptional social interest, on the one side, and the principle of nullity of 
unconstitutional law, on the other. For this reason, Justice Mendes argued that the law that created the municipality of Luiz 
Eduardo Magalhães was unconstitutional, but not void, establishing in the sequence a period of twenty four months for the state 
legislator to appreciate again this matter.  He used then balancing to reduce the normative strength of the constitutional principle 
of nullity of unconstitutional laws. Justice Sepúlveda Perence, although afterwards having agreed with the proposed balanced 
solution, on the other hand, did not see this shift as a normal one (and also Justice Marco Aurélio), expressing, in this regard, his 
serious concern with what was occurring at the court in this advance on the modulation of effects of the declaration of 
unconstitutionality. His words: “I am not able yet, with all the excuses to the Washington Court – case Linkletter and others – to 
remain calm to raise, in this very difficult living of the diffuse judicial review together with the direct one, more this problem of 
temporal modulation of the effects of the declaration in theory of unconstitutionality of a law. Particularly, in a legal system like 
ours, in which the guarantee of the vested rights, of the perfect legal act and res judicata against the law is an expressed and 
intangible text of the constitution (…) Now, legal acts are perfected and rights are vested by the non-incidence of an 
unconstitutional law. Therefore, where there are vested rights, I cannot really accompany the possibility of the Court to project to 
the future the initial term of the unconstitutionality of a law” (translation mine).  
168 DJ 10.28.2007 
169 Mitbestimmungsgesetz (BVerfGE 50, 290); Lagerung Chemischer Waffen (BVerfGE 77, 170); Mühlenstrukturgesetz 
(BVerfGE 39, 210), Cannabis (BVerfGE 90, 145), and Apothekenurteil (BVerfGE 7, 377). 
170 Ibid, translation mine.  
171 In this case, Justice Gilmar Mendes also makes reference to the discussion about the prohibition of excess (Übermassverbot) 
and the protection against deficient legal protection (Untermassverbot). See ADI 3.112 (DJ 10.28.2007). Justice Gilmar Mendes’s 
opinion.  
172 For instance, he dealt this problem with the debate on the prevalence of the principle of innocence (art. 5, LVII) and the 
constitutional norm that require justification for every type of prison (art. 5, LXI). 
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disproportionate, excessive, insofar as for more serious crimes, such as murder, parole was 
possible in some circumstances173. Justice Marco Aurélio manifested similar understanding174 

This case draws attention particularly because Justice Gilmar Mendes, founded upon the 
disproportionality of the measure, considered an important aspect of a political program that 
aimed at drastically reducing the use of fire weapons in Brazilian society to be unconstitutional, 
resulting from many discussions that took place in the parliament. Indeed, Justice Sepúlveda 
Pertence argued that the Brazilian constitution, in its article 5, LXVI175, established that the 
legislator’s competence defines which crimes would be liable to bail, with only the exceptions of 
article 5, XLIII176. Only in absolute unreasonable cases could, therefore, the court declare the 
legislative definition unconstitutional in this matter. He even said that there was “this real fever to 
transform the Supremo Tribunal itself into a real court of appeal of the National Congress’ 
judgment of reasonability”177. Justice Eros Grau, by the same token, sustained that “there is no 
sense in taking decisions outside from the constitution, according to the criterion of reasonability 
or the proportionality”178.  

If this case already seriously indicates this STF’s way to political activism, albeit some 
manifest resisance by some of its Justices, the ADI n. 3510179 stressed it to the maximum point. 
In this case, regarding the use of embryonic cells for research, a very serious debate took place 
between Justices Marco Aurélio and Gilmar Mendes that can well illustrate how far the 
deployment of balancing is able to sustain a political discretionary opinion. Whereas the former 
denied the possibility of the court supplying legislative omission by indicating recommendations 
when deciding a case, in addition to stating that “strange opinions to the law cannot by 
themselves prevail” and mentioning the risks of “relativizing, under the viewpoint of 
convenience, the realm of evaluation of the legislator elected by the people”180, the latter 
defended the political role of the court by remarking that “important decisions of the 
contemporary societies have been decided not by the people’s representatives joined together in 
the parliament, but by constitutional courts”181. Justice Gilmar Mendes even asserted that, in 

                                                
173 In any case, after his opinion, Justice Gilmar Mendes manifested the difficulty to verify whether, in these circumstances, the 
legislator exceeded its legislative function. See ADI 3.112 (DJ 10.28.2007). Justice Gilmar Mendes’s opinion.  
174 See ADI 3.112 (DJ 10.28.2007).  
175 “Art. 5, LXVI - no one shall be taken to prison or held therein, when the law admits release on own recognizance, subject or 
not to bail”. 
176 “Art. 5, XLIII - the practice of torture, the illicit traffic of narcotics and related drugs, as well as terrorism, and crimes defined 
as heinous crimes shall be considered by law as non-bailable and not subject to grace or amnesty, and their principals, agents and 
those who omit themselves while being able to avoid such crimes shall be held liable”. 
177 Ibid., Justice Sepúlveda Pertence’s opinion, translation mine.  
178 Ibid., Justice Eros Grau’s opinion, translation mine.  
179 DJ 05.28.2008 
180 ADI n. 3510 (DJ 28.05.2008). Justice Marco Aurélio’s opinion, translation mine.  
181 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
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cases like that one, the STF turns into a “house of commons, as the parliament”182, where the 
“multiple social claims and the political, ethical and religious pluralism find refuge in the debates 
procedurally and argumentatively organized in previously established norms”183, as the public 
hearings, the intervention of the amicus curiae, and the participation of society through different 
civil organizations during the procedure184.  

The court, as long as it exists to “take the most rational decisions”185, has no problem with 
the parliament in this matter. In Justice Mendes’s view: relevant issues like the one related to the 
exam of embryonic cells for research could not lead to the conclusion that they “would be better 
decided by majoritarian institutions, and that they would thereby have a greater democratic 
legitimacy”186.  Constitutional adjudication is a matter that usually has many “tasks that transcend 
the boundaries of the legal matter and involve moral, political and religious arguments”187. 
Therefore, inasmuch as the legal statute under scrutiny, according to his point of view, was 
insufficient for the necessary protection of the embryo, and based on the principle of 
proportionality (as a prohibition against insufficient protection188), he, as positive legislator, 
remarked: the creation of a Central Ethical Committee189 in this subject matter was 
indispensable190. Every research using embryonic cells would, accordingly, previously require the 
authorization and approval of this Committee191.   

This case is particularly interesting because it reveals how the deployment of balancing, 
rooted particularly in the debate on human dignity, led to different results, some Justices using 
this argument to protect the embryo, other ones to safeguard the interests of the beneficiaries of 
the research of embryonic cells. But what is particularly remarkable is that five judges of this 
court192, even though not declaring the unconstitutionality of the legal norm and with distinct 
extensions, attempted to establish either some safeguards or even legal norms, as the condition 
for considering the norm constitutional. While Justice Gilmar Mendes sustained the requirement 

                                                
182 Ibid., Justice Gilmar Mendes’s opinion, translation mine . 
183 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
184 Ibid., Justice Gilmar Mendes’s opinion.  
185 Gilmar Mendes, interview by Izabela Torres, "Entrevista - Gilmar Mendes," Correio Braziliense, Brasília (August 17, 2008). 
186 ADI n. 3510 (DJ 05.28.2008). Justice Gilmar Mendes’s opinion, translation mine.  
187 Ibid., Justice Gilmar Mendes’s opinion, translation mine.  
188 Justice Gilmar Mendes used the doctrine of Claus-Wilhelm Canaris to associate the idea of prohibition of excess with the 
prohibition of insufficient protection, deploying, in the sequence, the principle of proportionality.  
189 Justice Gilmar Mendes’s opinion resembles the BVG’s opinion in the second case concerning the abortion (BVerfGE, 88, 203 
– Schwangerschaftsabbruch II), according to which that court point out that the temporal exception of twelve weeks to the general 
criminal rule could only occur if some requirements were previously fulfilled, establishing besides the need of a counseling with 
the purpose to foster the continuity of pregnancy. With this case, therefore, it is possible to visualize how influenced by the BVG 
the STF has progressively been, not only in the deployment of similar methodologies, but also in the way to a more activist 
posture. See the second chapter.  
190 Ibid., Justice Gilmar Mendes’s opinion.  
191 Ibid., Justice Gilmar Mendes’s opinion.  
192 Justices Gilmar Mendes, Eros Grau, Ricardo Lewandowski, Menezes Direito and Cezar Peluso.  
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of a Central Ethical Committee, Justice Menezes Direito, in a more extensive list, created six 
legal norms starting with the inspection by the Ministry for Health, passing through the 
prohibition to destroy the embryo, and reaching, we could say, the definition of a crime193. There 
were no more limits indeed to judicial review, for there was no more difference, both 
qualitatively and democratically, between its activity and that one of the parliament. Actually, 
this assimilation to the legislative function would provide a comparative advantage: the STF, in 
the political realm, could provide, with balancing, now embraced by the structure of the principle 
of proportionality, decisions rationally justified. 

The criterion of rationality appeared then as a differential force to legitimate an activity 
that was, step-by-step, getting closer to legislation. The STF, whose presence in the construction 
of a democratic regime, was very timid and self-restraint in the beginning of this period, would 
transform itself gradually into an activist court. The “Guardian of Constitution”, a function it 
seemingly was not achieving on account of its passive posture, would only supposedly be 
suitably exercised as long as it constructed a new perspective, one that called for this political 
attitude towards a variety of themes of social life. The practice of citizenship, increasingly 
jeopardized by means of a disruption of the diffuse system of judicial review, was now 
reestablished from above: the STF, more than ever, in this new activist posture, would undertake 
this process, justified by virtue of its capacity to provide more rational decisions.  

It could hence legitimize itself thanks to its aptitude and talent for discovering answers 
originating from longstanding debates, reflected arguments, and rationally and methodologically 
structured reasons. Now not only would citizens, but also their elected representatives - who 
should exercise the political function of evaluating the different values at stake in law-making - 
have their decisions reviewed by each one of the court’s members, according to their 
discretionary, but seemingly rational, axiological choices. The capacity to provide “the most 
rational decisions” would justify its political role, and balancing, especially now in the 
framework of the principle of proportionality, would accomplish the goal of marrying policy with 
rationality in decision-making. The pathway to power had to be justified both politically, as a 
necessary rearrangement of the principle of the separation of powers, and rationally, as a 
reorganization of an institution which could suitably promote rational responses for society. If, on 
the one hand, we could then argue that this new STF was born from the inevitable and natural 
tendency to concentrate powers, on the other, it could certainly achieve it on account of the 

                                                
193 According to Justice Menezes Direito, if the institutions responsibles for the research, once having submitted their projects to 
the Ministry for Health, had their projected approved in violation of the presented recommendations, this would configure a crime 
according to art. 24 of the Law n. 11.105/2005.  See Ibid., Justice Menezes Direito’s opinion.  
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strength of its seemingly rational motivation. The problem of legitimacy, accordingly, shifts to a 
debate on rationality. 

3.4. Final Words 

This chapter aimed at exploring Brazilian constitutional culture, as a means to verify that, 
in another reality, with a distinct historical context and untranslatable particularities, some 
connections with German constitutionalism could be found. By the same token, through an 
analysis that intended to prove that balancing and constitutional court’s actvism walk side-by-
side, this chapter revealed that, also in Brazil, the constitutional court’s progressive way to 
activism raises similar concerns with the possible encroachment on the principle of separation of 
powers. Initially, we examined the historical background of a constitutional court emerging as a 
“Guardian of Constitution” after a period of military regime and authoritarianism, which should 
then undertake the role of protecting the constitution against the possibility of any return of the 
authoritarian past. In a somewhat comparable perspective with Germany, this exercise of 
“Guardian of Constitution” turned progressively into the idea of protecting social values through 
a broader comprehension of basic rights. The dogmatics of basic rights as objective principles of 
a total legal order or the idea that the constitution is a “concrete order of values” turned, more and 
more, into a reality in Brazilian constitutional culture, and the STF’s decisions likewise 
welcomed this interpretation of basic rights. Naturally, as we examined, this was not an 
immediate outcome of this process of democratization, even because, in the beginning of this 
period, the STF was somehow very timid and self-restrained in the review of the governmental 
and parliamentary acts. Still, as long as many legal instruments were created to expand the 
mechanisms of abstract judicial review, and the court gradually extended these instruments to 
other areas not in fact legally established, the STF assumed finally the quality of a “forum for the 
treatment of social and political problems”194.  

If this historical background favored this STF’s way to activism, it also favored the 
deployment of balancing. The second part of this chapter was oriented to discussing this 
relationship between, on the one hand, the dualism between law and politics, and, on the other, 
the deployment of balancing. In this regard, after some case analysis, a very relevant perception 
was that, with this deployment of balancing and the progress of activism, there was also a 
movement towards the rationalization of this methodology. Particularly, balancing transformed 
into an element of the principle of proportionality, in a similar fashion to what happened in 

                                                
194 Schlink, “German Constitutional Culture in Transition,” 729. 
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Germany. Also in Brazil, accordingly, the idea of rationality of balancing came out as a 
justificatory force for the legitimacy of constitutional adjudication.   

For this reason, it is remarkable how the discourse on rationality, both in Brazil and 
Germany, connects itself with the idea of providing a methodological response for the dilemmas 
of the new constitutional order. After all, by discussing it, the question of legitimacy and 
rightness of constitutional adjudication seems to happen as a natural consequence. In this respect, 
the search for a rational justification for balancing is particularly notable, whose most well-
known and influential theoretical defense will be examined in the following unit. After the 
investigation of the empirical grounds where balancing appeared as a rational solution for the 
main dilemmas of constitutional adjudication, and a mechanism that can provide, when fulfilled 
with arguments and by following some “rational standards”, correctness and legitimacy, the next 
step is to investigate how scholarship has developed a methodological comprehension of 
balancing that could account for this movement, and prove how rational and indispensable 
balancing is for constitutional adjudication. The second unit, for this reason, will explore these 
“rational standards”, in order to verify how they could account, or not, for a rationality that seems 
more adequate within the context of indeterminacy of law.  Balancing, for this reason, will be 
challenged in its own structural justification through the accent on a conception of limited 
rationality, gradually unfolded, one that knows that “the most hateful and unconstitutional 
attempt to privatize the public” – as if constitutional adjudication were the expression of the 
private viewpoint of the judges – is the “egoistic possession and the normative annihilation of the 
constitution”195.  

                                                
195 Menelick de Carvalho Netto, "A Contribuição do Direito Administrativo Enfocado da Ótica do Administrado para uma 
Reflexão acerca dos Fundamentos do Controle de Constitucionalidade das Leis no Brasil: Um Pequeno Exercício de Teoria da 
Constituição," Forum, March 2001: 26, translation mine.  
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CHAPTER IV 
THE AIM TO RATIONALIZE BALANCING WITHIN THE CONTEXT OF THE 

CONSTITUTIONAL COURT’S ACTIVISM 

4.1. Introduction: The Quest for a Systematization and Rationalization of Balancing 

The shift of constitutional adjudication to activism, as we examined in the realities of 
Germany1 and Brazil2, is intimately connected with this movement towards the expansion of the 
idea of basic rights as objective principles and the deployment of balancing. This movement can 
be interpreted according to two major points of view: one that stresses the loss of dogmatics, the 
coherence and self-binding criteria in a more active and popular practice of judicial review, with 
the consequent loss of a rational basis (for the lack of methodological grounds); and the one that 
highlights that, since constitutional adjudication inevitably deals with principles – and not only 
with rules -, the procedure is to balance principles in accordance with their weight, which 
corresponds to a rational methodology for deploying basic rights in constitutional cases. Briefly, 
whereas the first one conceives this movement a loss for the constitutional culture with the risks 
of more and more personal arbitrary rulings, the second one understands it as a necessary step in 
the direction of a rationalization of constitutional adjudication. In other words, while the first 
standpoint interprets it as a way to irrationalism and the increase of subjectivism and decisionism, 
the second one aims at justifying rationally this activism of constitutional courts. From other 
perspective, insofar as the situation is of an increasing casuism, whereas the first one underlines 
that the necessary role of constitutional scholarship is to establish a critical view of constitutional 
decisions, and expose the relevant incompatibilities and illogical grounds of their contents, while 
constructing the basis for a coherent development of legal adjudication, the second one is more 
oriented to the acceptance of the rationality of the decision, inasmuch as the procedure of 
balancing is deployed.  

The first standpoint has some of its grounds discussed in the first unit3, and it could 
already instigate the concern with increasing deployment of balancing within this constitutional 
courts’ shift to activism. Indeed, it provided some relevant perceptions for the diagnosis, the 
symptoms, as well as raised chief questions in this subject matter. It represents, nonetheless, a 
dissenting opinion where the belief in the rationality of balancing is prevalent. Perhaps because of 

                                                
1 See the second chapter.  
2 See the third chapter. 
3 See the first chapter (item 2.5).  
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its very possibility to set up a methodological framework for balancing (as if the problem of 
rationality of decision-making were a question of defining a formal structure), perhaps due to the 
argument surrendering to the reality (balancing, after all, is so inserted into German constitutional 
culture that the solution is to accept it how it is), or perhaps because the conception of legal 
rationality is still a methodological rationality bearing an objectivistic self-comprehension of 
science and technique, the fact is that most German scholars strongly defend the rationality of 
balancing.  

In this respect, the usual impasses arising from the connection between rationality and 
separation of powers, as well as between rationality and deontology of legal rights are mitigated 
by the argument that balancing itself does not provide the solution for the case, nor is responsible 
for the quality of the argument that is placed in its framework, but rather is simply a formal 
structure that eases the complicated tasks of constitutional adjudication. Balancing, accordingly, 
is basically an analytical and structural framework4, a formal principle, whose content is defined 
in each decision5, a formal structure shaping and coupling the contents6, an instrument for a 
formal, metatheoretically neutral and clear conception of justice7, or even a mere permanent 
form, always correct and valid, in which only the content can vary when it is concretized in every 
decision8. By arguing that it is a formal structure, the question regarding the material category, 
the last fundament guiding balancing, is transported to the development of the content, which is 
flexible enough to adapt itself to different circumstances, and, mostly, to different justifications. 
The question referring to rationality, consequently, does not face directly those issues, for they 
are concerned with the material content of the argument placed in the structural framework of 
balancing, or, when it does, it attempts to deal with it either by presenting more formulas and 
general rules or by introducing some decisions as examples9.  

                                                
4 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 32 ff.  
5 See Lothar Hirschberg, Der Grundsatz der Verhältnismäßigkeit (Göttingen: Otto Schwartz & CO, 1981), 77.  
6 See Peter Lerche, Übermaß und Verfassungsrecht: zur Bindung des Gesetzgebers an die Grundsätze der Verhältnismäßigkeit 
und der Erforderlichkeit (Goldbach: Keip, 1999), 224.  
7 See Nils Jansen, Die Struktur der Gerechtigkeit (Baden-Baden: Nomos , 1998), 162.  
8 See Theodor Lenkner, Der rechtfertigende Notstand: Zur Problematik der Notstandregelung im Entwurf eins Strafgestzbuches 
(Tübingen: Mohr-Siebeck, 1965), 156.  
9 Robert Alexy attempts to link rationality and correctness with the formal structure of balancing. See Robert Alexy, "On 
Balancing and Subsumption - A Structural Comparison," Ratio Juris 16, no. 4 (December 2003); Alexy, Theorie der 
Grundrechte. The question of democratic legitimacy of balancing is also examined, through the premise of the “weight formula”, 
in Robert Alexy, “Balancing, Constitutional Review, and Representation,” International Journal of Constitutional Law (Oxford 
University Press and New York School of Law) 3, no. 4 (2005); Robert Alexy, "Law and Correctness," in Law and Opinion at the 
End of the Millenium: Current Legal Problems (Oxford: Oxford University Press, 1988). 
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Within this context, rationality becomes a question of capacity to provide a formal and 
universal structure where arguments and justifications can be correctly placed and a proportional 
analysis carried out, without this leading to the insurmountable dilemma of categorically 
establishing a material content defining how the proportion needs to be defined. In other words, 
the rationality of balancing, according to this standpoint, is concerned with the capacity to deploy 
a formal structure, which, for this quality, gains universality, and to place arguments in this 
structure. If it is not possible to point out a material methodological or normative status of the 
demanded evaluation10, at least a formal framework can be rationally conceived in which 
different views establishing a rule for balancing can manifest themselves11. The question of 
rationality becomes, above all, a question of methodology.  

As regards this account, we will focus now on one of the most prominent theories 
regarding the defense of the deployment and of the rationality of balancing. This theory is Robert 
Alexy’s Theory of Constitutional Rights (Theorie der Grundrechte)12, as well as his other 
writings. After having briefly introduced some different approaches to balancing13, the choice for 
Robert Alexy’s theory has several relevant grounds. First, it is one of the most widespread 
contemporary influential theories with respect to the deployment of the principle of 
proportionality, and balancing in particular. Indeed, Alexy is certainly one of the most well 
known authors in the discussion about legal reasoning. His Theory is, as Augustín José Menéndez 
and Erik Oddvar Eriksen describe, “one of the most authoritative general expositions of German 
fundamental rights law”14, and its adoption as a fundamental reference book in this subject matter 
is worldwide.  Second, it is one of the most consistent defenses of the rationality of balancing and 
a very interesting and instigating thinking to be confronted with the investigation of the next 
chapters.  Third, as one of the most notable defenders of the rationality of balancing, particularly 
by sustaining it as a formal framework, Robert Alexy seems to be a necessary reference to 

                                                
10 Schlink points out the problems that emerge when balancing is carried out. He introduces some relevant questions that 
demonstrate this complex situation: “How should the evaluation of goals and means be found? Is it found in the principle 
[balancing] the parameter it demands? Are the evaluations, accordingly, correct, when and because the BVG finds it? Do correct 
evaluations simply understand themselves from themselves? Can they in other way gain methodical reliability and normative 
enforceability? Or must they be particularly refrained from evaluation, because they are unreliable and non-binding? See 
Bernhard Schlink, "Der Grundsatz der Verhältnismäßigkeit," in Festschrift - 50 Jahre Bundesverfassungsgericht (Tübingen: Mohr 
Siebeck, 2001): 454, translation mine.  
11 Lothar Hirschberg indicates many examples of different BVG’s standpoints in the deployment of balancing. See Hirschbert, 
Der Grundsatz der Verhältnismäßigkeit, 78-83. 
12 See Alexy, Theorie der Grundrechte.  
13 See the second chapter (item 2.5). 
14 Agustín José Menéndez and Erik Oddvar Eriksen, "Introduction," in Arguing Fundamental Rights, ed. Agustín José Menéndez 
and Erik Oddvar Eriksen (Dordrecht: Springer, 2006), 4.  
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observe how scholarship deals with the contemporary transformations in German and also 
Brazilian constitutional cultures. And, fourth, by critically reviewing Alexy’s premises, 
especially because he sustains his arguments directly by connecting them with the BVG’s 
decision, we are somehow also exercising the critical review of the BVG’s and also STF’s 
constitutional practices.  

Against most of the above critiques, Alexy attempts to expose how balancing can provide 
not only a rational response to constitutional dilemmas, but also rightness and legitimacy. He is a 
strong exponent of how constitutional adjudication can be structured in some models and 
schemas of reasoning founded upon a methodological comprehension of the principle of 
proportionality, and especially balancing. This is why Robert Alexy’s theory can be regarded as 
one of the most refined examples of the new constitutionalism in Germany, one that attempts to 
deal with the expansion of a casuistic Jurisprudence and with the idea of objective principles 
embracing the totality of legal order by bringing forward a structural analysis of possible 
responses to constitutional adjudication. Moreover, Alexy reproduces and systematizes many of 
the developments of BVG’s practice, and reveals many of the characteristics this court presents 
through its decisions. Accordingly, the attack on Alexy’s approach resounds through the practice 
of constitutional courts and vice-versa, which links it with the examination of the developments 
of German15 and Brazilian16 constitutionalisms, and the central question they raise.  Furthermore, 
it will guide our analysis as a reference source to question the rationality that is behind balancing, 
as well as gradually help us unfold a conception of limited rationality in constitutional 
adjudication. For this purpose, this chapter will introduce the foundations of his thinking and of 
his defense of the rationality of balancing, which are intimately related to his Special Case Thesis 
(Sonderfallthese), whereby he constructs his defense of the “unity of practical reason” (4.2).  
Afterwards, we will explore with more detail the construction of his rational approach to the 
question of indeterminacy of law through the accent on balancing within his structural 
framework, a debate that will enter directly into his Theory of Constitutional Rights (Theorie der 
Grundrechte) (4.3). In the following chapters, at any rate, some derivations of his premises will 
also be discussed17, bringing thereby into light the main features of this powerful thinking that 

                                                
15 See the second chapter.  
16 See the third chapter.  
17 Particularly, the question of how Alexy sustains the correctness and legitimacy of legal argumentation through balancing will 
be more directly examined in the next chapters.   
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has intensively influenced not only constitutional decision-making, but also how constitutional 
scholarship copes with its own constitutionalism.  

4.2. Robert Alexy’s Special Case Thesis (Sonderfallthese) 

In the debates on legal reasoning, Robert Alexy’s Special Case Thesis (Sonderfallthese), 
introduced in his book Theory of Legal Argumentation (Theorie der jurisdischen 
Argumentation)18, echoes as a very controversial viewpoint regarding the connection between 
law and morality. His main premises are that legal discourses: first, address practical questions, 
that is, they are concerned with what is prohibited, permitted, obligatory; second, raise the claim 
to correctness, which needs to be discussed and decided; and, third, have their decisions limited 
to the context of a legal framework and a certain valid legal order19. The first two premises 
demonstrate that legal discourses are part of the general practical discourses, and the third 
justifies why they are special. They also indicate that his theory could be categorized, in 
principle, as a discourse theory, for it is grounded in the premise of a discourse rationality – 
which seems to recall Jürgen Habermas’s considerations about communicative action20 - by 
focusing on the speech acts involving claims to truth and correctness, and thus leading to an 
exigency of justification of all acts of speech.  

According to this standpoint, in legal reasoning every discourse must be justified 
according to some rationality rules - as the idea that all potential participants have the right to 
raise claims in equal conditions, all potential participant must justify her claim, unless she 
explains why she refuses to do so, and no participant can have her right to participation 
suppressed by any type of coercion, whether internal or external to the discourse, among others21 
-, and thus guaranteed through procedures of intersubjective participation. The different 
arguments are then evaluated in accordance with rules guaranteeing the conditions for a 
procedure allowing the rational acceptability of the best argument. Nevertheless, although these 

                                                
18 See Robert Alexy, Theorie der juristischen Argumentation: Die Theorie des rationalen Disurskes als Theorie der juristischen 
Begründung (Frankfurt a.M.: Suhrkamp, 1989).  
19 Ibid., 263. 
20 The analysis of Jürgen Habermas’ about the rationality of discourse in legal reasoning will be developed in the sixth chapter.  
21 Alexy dedicates a very detailed explanation of his Theorie der juristischen Argumentation to expose a general theory of general 
rational practical discourse, in which he examines: possible discursive theories, justification of practical rules of discourse, forms 
and rules of general practical discourse (basic rules, rationality rules, forms of arguments, rules of justification, etc), and limits of 
general practical discourse. In this explanation, he sets up the basic lines of a comprehension of his theory as a discourse theory, 
and opens up the debate to examine how and why legal discourses are a special case of general practical discourse 
(Sonderfallthese). See Alexy, Theorie der juristischen Argumentation, 221-257.  
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rules apply here, legal discourse is special because they are a type of rational justification in the 
realm of a valid legal system22, which, unlike general practical discourse, prompts the need for a 
decision that will have to deal with the restrictions of space, knowledge and time in a way that 
can yield rationality as much as possible. Indeed, legal discourses complement general practical 
discourses, to the extent that, by means of legislative procedure, general decisions take place, 
and, by adjudication, singular decisions can come to light and be conceived as rational on account 
of a procedure where different arguments are examined in accordance with pre-established 
norms. The claim to correctness – and thus its justifiability -, for this reason, in Alexy’s 
viewpoint, is not concerned with what is “absolutely correct”, that is, what is universally accepted 
as correct, but rather with “what is correct within the framework and on the basis of a validly 
prevailing legal order”23. It takes place in the boundaries of a legal order and, while it is “bound 
to statutes and to precedents”24, it has also to “observe the system of law elaborated by legal 
dogmatics”25.  

In any case – and this is where the main controversies arise –, it seems that these 
institutional and authoritative boundaries of legal discourses are more flexible than the words 
above give the impression of. In Alexy’s opinion, the similarity and specialty of legal discourses 
in comparison with general practical discourses, at any rate, is justified, in a broader sense, by the 
idea that they express the “unity of practical reason”26, and, as such, have to be deployed in 
decision-making, as though the claim to legal correctness necessarily implies the claim to moral 
correctness27. Accordingly, if, on the one hand, he says that legal reasoning must take into 
account an institutional background of norms and procedures, on the other, “legal reasoning 
remains deeply connected with what can be called the free, discursive, or ideal side of law”28, that 
is, it demands more than what is authoritatively solely determined29; “it must be free to a certain 
degree”30. The stress on institutional grounds is highly diluted by a certain conditioning of legal 
reasoning to a broader sense of practical reason, even though recognizing the specialty of legal 
discourses. Evidently, what this broader sense – this “unity of practical reason” – means in the 
practice of decision-making is not of unchallenging answers. But Alexy’s words appear to be sure 

                                                
22 Ibid., 264.  
23 Robert Alexy, "The Special Case Thesis," Ratio Juris 12, no. 4 (December 1999): 375. 
24 Ibid., 375. 
25 Ibid., 375.  
26 Ibid., 383.  
27 Robert Alexy, The Argument from Injustice: A Reply to Legal Positivism (Oxford: Clarendon Press, 2002), 77.  
28 Alexy, “The Special Case Thesis,” 375.  
29 Ibid., 375. 
30 Ibid., 375.  
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of their suitability. This is true in that, whereas the Theory of Legal Argumentation (Theorie der 
juristischen Argumentation) introduces and explains why legal discourses are a special case of 
general practical discourses, which leads to the idea of “unity of practical reason”, his Theory of 
Constitutional Rights (Theorie der Grundrechte) operationalizes this premise into the practice of 
adjudication.  

As regards this “unity of practical reason”, the different types of arguments – institutional 
and non-institutional (moral arguments, founded upon universal considerations of what is equally 
good for all; ethical-political arguments, grounded in self-understandings and traditions of a 
collectivity; and pragmatic arguments based on means/goals relations of interests and 
compromises31) - give rise to an integrative theory32, according to which these arguments are 
gathered not simply as an addition, but rather in conformity with a complementary33, systematical 
and rational evaluation of their strength to legal reasoning34. The combination of legal and other 
types of practical discourses, which are “combined at all levels and applied jointly” 35, therefore, 
is made with some criteria from mathematical and economic36 models, and is regarded as a 
condition for the correctness and also coherence of legal discourse. Hence, Alexy’s legal theory 
(Sonderfallthese) exposes that his conception of legal discourse springs from the assumption that 
legal arguments can be controlled by, and recreated in, general practical arguments, - a condition, 
besides, that turns balancing into an effective mechanism to evaluate them, and an indispensable 
instrument to provide correctness and coherence.  

The consequence of his integrative theory founded upon the Sonderfallthese is the 
conclusion that the system of rights cannot, by itself, provide the answers for legal reasoning. 
Instead, legal reasoning stems from the premise that, even though legal discourses work with the 
claim of correctness applied to a particular framework and system of rights, it is integrated with 

                                                
31 Ibid., 379.  
32 Alexy calls his theory founded upon the special case thesis as an integrative assumption, according to which rational legal 
arguments are combined with general practical arguments at all levels (See Ibid., 380).  
33 Alexy remarks that “general practical discourse is not a simple mix or combination but a systematically necessary connection 
expressing the substantial unity of practical reason. This is the basis of the special case thesis” (Ibid., 379).  
34 Alexy constructs a system of priority relations between the elements of general practical discourse founded upon the following 
rule: the good (ethical-political arguments grounded in self-understandings and traditions of a collectivity) prevails over the 
suitable (pragmatic arguments founded in means/goals relations of interests and compromises), and the just (moral considerations 
of what is equally good for all) prevails over the good. He knows, nonetheless, that this rule is complex, especially in the realm of 
just and good, for the “just is permeated by the good” (Ibid., 379).  
35 Ibid., 380.  
36 Alexy acknowledges that “the conceptualization of the principles as optimization commands does indeed lead to the 
incorporation of criteria of economic rationality into the law” ( Robert Alexy, "Jürgen Habermas's Theory of Legal Discourse," in 
Habermas on Law and Democracy: Critical Exchanges, ed. Michel Rosenfeld and Andrew Arato (Berkeley, CA: University of 
California Press, 1998), 229).  
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other general practical arguments37, for there is a “unity of practical reason” 38. It has to embrace 
them as a totality originating from the legal and social order. What matters for legal reasoning is 
that these general practical arguments, as a unity, are institutionalized, regardless of whether this 
institutionalization takes place in legislation or adjudication: “the legal system of the democratic 
constitutional state is an attempt to institutionalize practical reason”39. Practical reason not only 
justifies the legal system, but is also an essential part of legitimate procedures of will-formation 
and a demanding source for correctness40, for they supplement, permeate, and even control legal 
discourses41: “General practical arguments have to float through all institutions if the roots of 
these institutions in practical reason shall not be cut off”42. The float of these general practical 
arguments into the institutions, according to Alexy’s special case thesis, is enough to expose how 
similarly strong they can be for legal reasoning in the process of balancing and how this process 
can coherently house them without this meaning a change of their non-institutional character43. 

Since they are arguments, they can be “embedded, integrated, and specified as much as 
one wants”44. Accordingly, it is not problematic that an argument in legal adjudication stresses a 
collective goal instead of an individual right by balancing the distinct general practical discourses 
(institutional and non-institutional). What is, in the end, really relevant is that a proportional 
analysis of them is carried out, that is, “no matter whether an institutional right is restricted in 
favor of collective goods or of other persons’ individual rights, the restriction is necessarily 
prohibited and violates the right unless it is suitable, necessary, and proportional in the narrower 
sense”45. For this reason, if a collective good does not cause a disproportional harm to the 
individual right, the decision considering the collective good weightier than the individual right 
can be coherent. Indeed, for Alexy, notwithstanding that there is the danger of collective goods 
causing undue restrictions to individual rights, the possibility of a teleological argument prevails 
over a deontological one should not be banned46. What could count in favor of individual rights is 

                                                
37 This is why Alexy can only view the idea of basic rights as substantiated by a certain morality and not by the logic of norms: 
“the basic rights ‘strict priority’, as far as it exists, is substantiated morally, rather than by the logic of norms” (Ibid., 228).  
38 Alexy, “The Special Case Thesis,” 383.  
39 Ibid., 383.  
40 Ibid., 383-384.  
41 See Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 232.  
42 Alexy, “The Special Case Thesis,” 384. 
43 In Alexy’s opinion, what matters is that these non-institutional arguments remain arguments: “(…) as long as they remain 
arguments they retain what is essential for this kind of argument: their free and non-institutional character” (Ibid.).  
44 Ibid. 
45 Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 230.  
46 Ibid. 
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merely the fact that they can have what Alexy labels prima facie priorities47, which only through 
balancing will be brought to light. In this respect, balancing is the rational response to the 
indeterminacy of law in the vast world of the “unity of practical reason”. This is where Alexy’s 
structural theory appears as a response to the so-strived quest for the rationality of balancing.  

4.3. The Quest for the Rationality of Balancing: the Core of Robert Alexy’s Theory of 
Constitutional Rights. 

The quest for the rationality of balancing and its inexorability within the context of the 
indeterminacy of law could characterize the central words of Robert Alexy’s Theory of 
Constitutional Rights. As a clear example of a constitutional analysis that resonates many of the 
developments of the German constitutional transition to a case-to-case perspective and activism, 
as well as the idea of principles with an objective nature embracing the totality of the legal order, 
Robert Alexy’s account is based on the premise of developing a theory with a rational purpose, 
which can be considered as a structural theory with an analytical-normative (for it is concerned 
with the correction of the decision48) and some degree of systematic-conceptual clarification49 in 
the domain of constitutional rights. Contrary to other approaches that are, according to him, either 
unidimensional or too abstract, which Alexy indicates as “one-point theories” or “combined 
theories”50, a structural theory can provide constitutional dogmatics with clarity, which, in his 
words, “is an elementary requirement for the rationality of any domain of knowledge”51. 
Therefore, rather than attempting to discover a last fundament or even the most elementary 
foundations of legal rights - which could lead to the prior questions here examined - a structural 
theory devotes itself to supplying a contingent framework of reasoning in constitutional 
adjudication that corresponds to a formal core able to be discovered behind the employed 
substantive arguments. With its deployment, not only are many of the material questions 
previously discussed here placed in another domain of discussion, but mainly an analytical and 

                                                
47 Ibid. 
48 Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 32.   
49 Ibid., 33-34.  
50 According to Robert Alexy, one-point theories are the ones that attempt to “derive all constitutional rights from a basic thesis” 
(Ibid., 30, translation mine) carrying thereby the problem of being very abstract or not enough for the complexities of 
contemporary constitutionalism. Combined theories, on the other side, “forms the basis of the BVG’s jurisdiction” (Ibid., 30, 
translation mine), which means, in other words, theories that have many different perspectives as fundaments. The objection, 
which Alexy presents, is that they “cannot provide any guidance to legal decision-making and justification, but simply represent a 
collection of highly abstract topoi, which one can adopt at will” (Ibid., 31, translation mine).  
51 Ibid., 32, translation mine. 
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controlled appropriation of value-judgments52 emerging from this “unity of practical reason” can 
be carried out by, in his words, “taking away all political rhetoric and the vacillating struggle of 
world-views”, as well as by providing “instruments which hold out the promise of a fruitful 
development of existing legal conceptual research”53. A structural theory, accordingly, becomes a 
necessary mechanism for developing dogmatics in the field of radical transformations in 
constitutionalism: it is the new dogmatic response to the dilemmas that appear in the manifest 
consolidation of an activist and casuistic constitutional court, as well as it is the possible 
rationalization and systematization of a seemingly coherent model for constitutional adjudication 
in the domain of a value-based approach.  

As a structural theory, which detaches itself from the material discussion that occurs when 
arguments are inserted into this framework, it does not intend to establish the solution for the 
case, but, in fact, specify how, structurally speaking, a decision in the realm of constitutional 
rights can be obtained. It is, for this reason, a system that, although recognizes the 
multidimensionality of legal theory54 and all the criticisms a logical approach receives55, sustains 
that only a systematic-conceptual consideration based on the rules of analytical logic is capable 
of promoting a “rational control of all indispensable evaluations in Jurisprudence and of a 
methodological controlled use of empirical knowledge”56. Alexy´s Theory of Constitutional 
Rights and its examination of how the BVG deploys the principle of proportionality, and 
particularly balancing, therefore, clearly intends to establish a structure that can, by 
acknowledging the relevance of analytical logic, guarantee a “rational control” of how cases are 
investigated by constitutional courts through the consideration of all their circumstances, whose 
knowledge, incidentally, can also be methodologically controlled. Indeed, in his words, “without 
a conceptual-systematic exposition of the law, Jurisprudence is not possible as a rational 
discipline”57. Rationality and methodology are thus intimately related in this realm of controlling 
empirical knowledge and constitutional evaluations.  

The primary fundament of this analytical structure is the principle of proportionality, and 
primarily balancing, which Robert Alexy introduces in the third chapter of his Theory of 
Constitutional Rights. This principle, with balancing, for it represents the method that can 

                                                
52 Ibid., 38.  
53 Ibid., 38, translation mine. 
54 Ibid., 37. 
55 Ibid. 
56 Ibid., 38, translation mine.  
57 Ibid., 37-38, translation mine.  
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somehow control the empirical knowledge and the constitutional courts’ evaluations when there 
is a collision between constitutional rights, furnishes a practical source for a conception of 
rationality that deposits in some abstract rules and some formal schemas, even though deriving 
from practical examinations of the courts’ activities, the answer to achieve clarity and 
methodological control in legal discourse, and thus rationality itself. This analytical structure 
provides the indispensable mechanism to solve the problems of constitutional rights. Its formal 
basis, when correctly applied, shapes the substantial content in a way that can be logically 
inferred that it was rationally grounded.  

In summary, the rationality of decision-making in this domain relates to: first, the relative 
safety and stability of the procedure (the deployment of all its correlated and concatenated steps) 
– this is the formal parameter; second, the decision is reached through arguments – this is the 
substantial aspect. In a certain way, the substantial aspect is not exactly Alexy’s focus58, but it 
becomes a subject of interest insofar as arguments are complied with the analytic criteria afforded 
by the principle of proportionality. These criteria allow establishing that those arguments were 
inferred by means of an adequate apprehension of the relevant facts and also of a clarified 
evaluation of constitutional rights in a singular case. Guarantee, control, and rationality: these 
seem to be the core of this systematic-conceptual dogmatics. Besides, despite Alexy emphasizing 
that his theory centered on the principle of proportionality, and balancing in particular, it does not 
furnish definite solutions for constitutional cases – and neither, obviously, could it, for cases are 
always singular -, he transforms this principle into the basis of a method that aims at providing 
correctness and coherence59 for a particular decision. The correctness and coherence, which are 
also the manifestation of rationality, are closely associated with the conviction that the 
application of constitutional rights can be rationally controlled and guaranteed by an abstract and 
analytically structured method that places arguments in logical grounds.  

The primary argument leading to the conclusion that the principle of proportionality, and 
especially balancing, is the most elementary premise of his structural theory stems from the 
distinction between two classes of norms: rules and principles. It is on account of this distinction 
that the foundations of his structural theory are presented. Indeed, although Alexy understands 

                                                
58 Ibid., 32-38. At any rate, Alexy develops an investigation of the arguments that can be applied according to this formal structure 
in his book Theorie der justischen Argumentation: Die Theorie des rationalen Diskurses als Theorie der juristischen Begründung 
(283-348) divided into three groups: rules of positive law, empirical statements, premises that are neither empirical statements nor 
rules of positive law (Ibid., 283).  
59 We will investigate more directly the claim to correctness and coherence in the next chapters.  
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that, in reality, no constitutional norm can result in pure rules or principles60, he points out that 
this is a necessary differentiation to solve the most essential problems of constitutional doctrine, 
particularly the issues about the limits and roles of basic rights and the solution of their 
conflicts61. It is also the starting-point for the theme of rationality and its limits in the domain of 
constitutional adjudication62. As two classes of norms, and hence as “basic deontic expressions of 
command”63, principles and rules distinguish one from the other by reason of their quality: 
whereas principles are “norms which require that something be realized to the greatest extent 
possible given the legal and factual possibilities”64, and therefore have the character of 
optimization requirements with the dimension of satisfaction in different degrees relying on 
factual and legal possibilities65, rules, on the contrary, are “norms which can be always either 
fulfilled or not”66, which means, in other words, that they contain “established determinations in 
the field of the factually and legally possible”67. Both, for this reason, have different mechanisms 
when conflicts occur. In the case of rules, the conflict can be solved by two ways: one of the rules 
is declared invalid or an exception is established in the content of one of the rules68. There is not 
a gradation between the validity of rules, and the solution of the conflict usually relies on such 
maxims as the lex posteriori derogat legi priori or lex specialis derogat legi generali, among 
others69. Besides, the solution is established in the realm of validity. In the domain of principles, 
on the other hand, the solution lies not in the realm of validity, but in the domain of weight70. 
Every principle has a weight that is measured in accordance with the particularities of the case, 

                                                
60 Robert Alexy, although differentiating both dimensions, examines the possibility of norms resulting in principles and rules, 
which he calls “double aspect constitutional norms” (Alexy, Theorie der Grundrechte, 124, translation mine) Based on this 
analysis, Alexy sustains that “it is inadequate to conceive of constitutional legal norms either merely as rules or merely as 
principles. An adequate model, on the other hand, associates both rules and principles with the provisions of the Constitution”.  
(Ibid., 125, translation mine) We can better visualize this aspect, for instance, when one inserts into a principle a limitation clause 
that transforms it into a rule. Alexy indicates the example of the principle of freedom of artistic activity, which can become a rule, 
when, for instance, the provision that guarantees the freedom of artistic activity obtains the following prescription: “state 
interference in activities belonging to the artistic domain is prohibited, unless it is necessary to satisfy competing principles of 
constitutional degree (whether protecting the constitutional rights of others or collective goods), which in the circumstances of the 
case take precedence over the principle of artistic freedom” (Ibid., 123, translation mine) In this case, nonetheless, insofar as the 
limitation clause expressly makes reference to competing principles, it is not a pure rule, but rather what he calls “double aspect 
constitutional rights norms”.  
61Ibid., 71.  
62 Ibid.,  
63 Ibid., 72, translation mine.  
64 Ibid., 75. 
65 Ibid., 76.  
66 Ibid, translation mine.  
67 Ibid, translation mine.  
68 Ibid., 77.  
69 Ibid., 78.  
70 Ibid., 79.  
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which will lead to the deployment of balancing as the instrument to define which principle is 
weightier in a particular circumstance.  

The nature of principles, therefore, implies necessarily the principle of proportionality71; 
this principle “logically follows from the nature of principles; therefore, it can be deduced from 
them”72. Its justification lies, basically, in the very nature of principles73. There cannot be 
rational adjudication in this area without following the exam of proportionality. As a result of 
this procedure, none of the principles at issue will be considered invalid and thus excised from 
the legal system, but simply a proportional harmonization between them takes place. In this 
analysis, one sets up a “conditional relation of precedence between the principles in the light of 
the circumstances of the case”74, that is, they will need to be regarded as conditioned by factual 
(and here we can indicate the exam of suitability and necessity) and legal (we can indicate here 
balancing).  Moreover, as optimization requirements, the principles, contrary to the rules, do not 
encompass in its content the ability to define how it should be deployed, and thus they are not 
definite, but have a prima facie character75 that requires the establishment of conditions of 
precedence. These conditions of precedence can shape a Law of Competing Principles, examined 
shortly, that will serve as a rule linking the legal consequences of a principle with its precedence 
over the other76. 

The idea of principles as optimization requirements is at the core of Alexy’s theory77. 
With this flexible structure, principles acquire a vast domain of content and can better situate in 
the discussion of “unity of practical reason”. Indeed, Alexy stresses that “principles can be 
related either to collective goods or to individual rights”78, which shows that, in their basis, the 
idea of subjective rights, as previously examined79, is no longer the focus in his view of 
constitutional adjudication. Principles, with this objective nature, are related, and hence do not 

                                                
71 Ibid., 100.  
72 Ibid, translation mine  
73 This conclusion, nonetheless, as Alexy points out, does not exclude other usual justifications for balancing, as the rule of law or 
conceptions of justice, but it serves as a justification that derives directly from the structural framework that his theory sustains.  
74 Alexy, Theorie der Grundrechte, 81, translation mine.  
75 Alexy examines some possible exceptions in which rules could be seen as also encompassing a prima facie character, and 
principles a definite character, but, according to him, in any case, both norms could be identified: “the fact that rules, by 
enfeebling their definitive character, do not obtain the same prima facie character as principles is only one side of the coin. The 
other side is that principles, by strengthening their prima facie character, do not obtain the same prima facie character as rules 
either”.  (Ibid., 89, translation mine)  
76 Ibid., 104. 
77 Indeed, in the Postscript of the English version of his Theorie der Grundrechte, he remarks that “the central thesis of this book 
is that regardless of their more or less precise formulation, constitutional rights are principles and that principles are optimization 
requirements” (Robert Alexy, "Postscript," in A Theory of Constitutional Rights (Oxford: Oxford University Press, 2002), 388).  
78 Alexy, Theorie der Grundrechte, 94, translation mine.  
79 See the second chapter.  
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have an absolute character80. In this case, more than highlighting the protective function of 
subjective rights, the analysis gains a broader extent by focusing on the collective interests, the 
communitarian wills that take place in adjudication and which are embraced, as a unity, in the 
concept of principles. Alexy, in fact, thinks it is necessary that this objective and a collective 
value-based structure becomes part of the idea of principles. In opposition to standpoints that 
remark the need to focus on subjective rights81, such as Ronald Dworkin’s82, Alexy is explicit in 
the purpose of bringing forward an extensive meaning of principles, insofar as “it is neither 
necessary nor convenient to tie the concept of a principle to that of an individual right”83, that is, 
principles also entail political arguments, policies that are placed in the structure of balancing, to 
the extent that they embrace the idea of “what is good for all”. This approach appears, in his 
words, to be more suitable84, even though he remarks that every interpretation must start with the 
constitutional text and not depart from it except in special cases, which means that it cannot 
deprive the constitutional provisions of their enforceability (Verbindlichkeit)85. In his account, 
therefore, the broad meaning of principles does not contradict the deontology of constitution, a 
characteristic that seems to be, as this research demonstrates, not entirely correct86.  

Principles, which are not limited to the notion of subjective rights insofar as they also 
entail collective interests that “could be used above all as reasons against prima facie 
constitutional rights, but also as reasons for them”87, are the central elements of balancing. So far 
as they can have different origins, his conception of principles resembles that of values. In truth, 
Alexy, in this matter, remarks that “there is a lot of room in the spacious world of principles”88, 
which can be a legal provision protecting a subjective right, a collective interest derived from the 

                                                
80 The only complex analysis of this statement would be found in the case of the human dignity principle, which, according to 
Alexy, cannot, in a more conclusive way, be deemed absolute. See, for this purpose, Alexy, Theorie der Grundrechte, 97. 
81 See the Ernst-Wolfgang Böckenförde, Bernhard Schlink and Friedrich Müller’s critique of the assumption of a value-based 
approach in the realm of constitutional adjudication in the previous chapter.   
82 Alexy, Theorie der Grundrechte, 99.  
83 Ibid., 99, translation mine.  
84 Ibid. 
85 Ibid., 106.  
86 Indeed, as previously examined, the idea of principles embracing the totality of the legal order links with the expansion of a 
political rationality in the realm of constitutional adjudication. This aspect causes serious outcomes in constitutional democracy, 
among them the enfeeblement of the deontology of basic rights and the confusion between law and politics. These conclusions, 
which will be more deeply examined in the following chapters, reveal that the flexible structure of principles as optimization 
requirements does not agree with the idea of a strong constitution, whose content does not confound with collective interests and, 
therefore, cannot be, since they are established through institutional procedures of democratic participation, encompassed in the 
concept of legal principle to be balanced in particular circumstances. Deontology is not compatible with the teleological character 
of desirable goods represented by the preferences of a communitarian or social will, as though they were similar in balancing to 
legal norms originated by a longstanding and democratic institutional processes of will formation.  
87 Alexy, Theorie der Grundrechte, 118, translation mine.  
88 Ibid., 120, translation mine.  
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constitution (democracy, rule of law, social state, etc) or a value with no direct origin in the 
constitution (a social tradition, a communitarian practice, public interests, etc), just to cite some. 
He is explicit in this approximation: “the graduated satisfaction of principles corresponds to the 
graduated realization of values”89. That there is no solid difference between both can be seen in 
the idea that any formulation of values usually adopted when balancing is at issue – we can 
observe it in the idea of constitution as an “order of values” – can be reformulated in terms of 
principles and principles or maxims in terms of values without loss of meaning90.  

Accordingly, even though he recognizes that values have an axiological nature founded 
upon the idea of good, and principles, in turn, have a deontological character grounded in the 
notion of command (the “Ought”)91, in the end, principles and values are assimilated. Principles, 
indeed, according to this standpoint, are connected to the application of evaluative criteria in 
conflict through balancing as a means to define what is best in a particular situation. But 
evaluation criteria are what Alexy calls values92. Therefore, they, although differentiating in the 
premise of deontology and axiology, are not, in practice, seen as distinct in the realm of 
balancing. Alexy even says that “the structural distinction between rules and principles is also 
found on the axiological level”93 and that, inasmuch as the best mechanism in constitutional 
adjudication when there is a conflict, in his mind, is to proceed to comparative value-judgments, 
balancing appears as the inevitable solution either for an axiological or deontological perspective. 
It is interesting, in this aspect, to observe that, even though clearly assimilating both, he attempts 
to sustain the preference for a model of principles founded upon the argument that it “always 
expresses the obligatory character of law clearly”94. The problem of this twofold character of 
norms becomes, hence, a problem of simple clarity. Insofar as, in his view, the transition from 
one to the other is simple and acceptable95, and both have conceptually the same structure96, 
deontology and axiological, in the end, seem to turn into two concepts without practical 
difference.  

The distinction between rules and principles, accordingly, by assuming the character of 
principles as similar to that of values, inevitably transforms balancing into a natural solution for 

                                                
89 Ibid., 125, translation mine. 
90 Ibid., 125, translation mine.  
91 Ibid., 127. 
92 Ibid., 130.  
93 Ibid., 131, translation mine. 
94 Ibid., 133, translation mine.  
95 Ibid. 
96 Ibid., 134.  
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constitutional adjudication. In fact, balancing seems to be an adequate mechanism when the 
variables at issue are in the realm of preferences of goods that are shared by the collectivity, and 
which can result in the estimation of their degrees in accordance with some intersubjectively 
shared interests in a flexible case-to-case perspective. In other respects, this dimension seems to 
fit more reasonably with the idea of principles of a total legal order and the BVG’s more activist 
and politically directed posture. This is why Robert Alexy uses his methodological defense of 
balancing as a clear response to the critiques against the idea of a value-based approach97. 
Whereas the critiques, like some we previously introduced98, attack this conception on account of 
the lack of rational justification, Alexy, through the systematization of balancing, argues that it 
can promote rationality in this matter; whereas the critiques sustain the imminent risk of 
subjectivism and decisionism in constitutional adjudication, Alexy asserts that, by centering on 
balancing, it is possible to supply adjudication with an instrument for rationally controlling the 
decision, as well as for bringing about correctness and coherence. Therefore, the idea of 
principles assimilated to values is reasonable, and can, as a matter of fact, be defended, since it is 
followed by the consequent and inevitable deployment of balancing in the way he systematises it. 
For Alexy, the critiques against balancing are indeed incorrect “as long as the conclusion is that 
balancing is a non-rational or irrational procedure”99.  

Nonetheless, the quest for the rationality of balancing seems to be much more complex. 
Alexy recognizes that the simple deployment of this procedure does not mean that the judge 
attained a rational solution. For this reason, it is necessary to investigate the structure of this 
mechanism. Every balancing leads to a statement of preferences in which one principle is 
regarded as precedent over the other given determined conditions. It is in this aspect that the idea 
of a Law of Competing Principles appears: given the conditions C¹, the principle P¹ takes 
precedence over the principle P², which results in the legal consequences R of P¹, or, in other 
words, a rule is established requiring that, under the conditions C¹, the legal consequences of P¹ 
must be R100. Hence, there is, based on the factual and legal possibilities, the definition of a 
preferential statement that will lead to a rule: P¹ takes precedence over P² given the conditions C¹; 
under the conditions C¹, the consequences of P¹ must be R. This preferential statement, 
nonetheless, needs to be established not simply intuitively, but rather by distinguishing the 

                                                
97 Ibid., 138.  
98 See the first chapter (Topic 2.5) 
99 Alexy, Theorie der Grundrechte, 143, translation mine.  
100 Ibid., 143. 
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mental process leading to the determination of the statement of the preference and the 
justification101. Unlike a simple creation of a preferential statement, a rational approach in the 
realm of balancing demands this distinction: every statement of preference must be necessarily 
justified. In order to have this justification, Alexy introduces the most elementary rule revealing 
the rationality of this procedure: the Law of Balancing. 

According to Alexy, balancing, in a justified way, applies the following formula: “the 
greater the degree of non-satisfaction of, or detriment to, one principle, the greater must be the 
importance of satisfying the other”102, which leads to three stages of analysis: first, the 
establishment of the degree of non-satisfaction of the first principle; second, the importance of 
satisfying the competing principle; and, third, the satisfaction of the latter must justify the non-
satisfaction of the former103. This structure is the major reference for the defense of the rationality 
of this procedure, and, in fact, it is through the explanation of how we can achieve an optimum 
point between principles in collision that it is possible to sustain many arguments in this respect. 
Alexy argues that, with the law of balancing, we can justify the preferential statement by 
exposing the degrees of intensity of non-satisfaction of, or detriment to, one principle and the 
importance of satisfying the other. It provides thereby a justification insofar as it brings out a 
requirement linking the degree of non-satisfaction of one principle and the degree of importance 
of the other104. It establishes a conditional preference statement serving as a rule for decision 
founded upon the aim to optimize a principle105. It yields, for this reason, a justification that is 
not, in Alexy’s point of view, a result of a “matter of all or nothing”106. The issue here is not, 
after all, a problem of validity, but of setting up the most adequate weight of a principle in 
accordance with the particularities of the case.  

Balancing takes into account “which of the interests having equal degree in the abstract 
[has] the greater weight in the concrete case”107. They are thus relativized in order to achieve the 
most adequate situation with respect to the interference in the private sphere. There is a 
harmonization, a “practical concordance” between them founded upon a relation of conditional 

                                                
101 Ibid., 144. 
102 Ibid., 146, translation mine. 
103 Robert Alexy, "On Balancing and Subsumption - A Structural Comparison," Ratio Juris 16, no. 4 (December 2003): 433-49.  
104 Alexy, Theorie der Grundrechte, 149.  
105 Ibid., 151. 
106 Ibid., 152, translation mine.  
107 Ibid., 80, translation mine.  
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preference108 that indicates, according to the singularities of the case, why one principle is 
preferred over the other109. In the end, what is achieved is a rule constructed by means of the 
process of optimizing the principles at issue, which synthesises the Law of Competing Principles: 
“if a principle P¹ takes priority over the principle P² under conditions C: (P¹ P P²) C, and if P¹ 
under conditions C implies legal effect R, then a rule, which has “a relatively high degree of 
concretization”110, is valid that comprises C as the operative fact and R as the legal effect: C-
→R”111. In other words, a rule, which contains the conditions of priority obtained from the 

particular case, is formulated from each process of balancing, and this results in a system of 
priorities prima facie between principles that will serve as a parameter for decision-making. 
Notwithstanding that this system, obviously, does not mean that definite answers are defined, at 
least it creates a certain order in the realm of principles112 and serves as a relevant parameter and 
subject of analysis for dogmatics113. Moreover, it supplies constitutional adjudication with criteria 
insofar as it “ties the Law of Balancing to the general theory of rational legal argumentation”114. 
It is, for this reason, not a “null formula” (Leerformel), but rather, a mechanism that says what 
“has to be rationally justified”115, and, as such, presents a universal character116. It is a formal 
structure in which a theory of legal reasoning can be carried out. 

Yet, we can further explore this formal structure and specify its central aspects. The 
justification of a preferential statement, by observing the Law of Balancing, leads necessarily to 
the Weight Formula, normally associated with a triadic scale. Alexy understands that, by 
associating the explanation of the Weight Formula with the Law of Balancing, he can prove the 
rationality of balancing. Indeed, Alexy introduced a more detailed explanation of the Weight 
Formula as a reaction to a certain disbelief in this quality of balancing. In response to Jürgen 
Habermas and Bernhard Schlink, who, in his opinion, are the two most prominent representatives 

                                                
108 The collision between principles is solved by establishing a statement of conditional preference obtained when the judge 
examines the particularities of the case, indicating thereby the conditions under which it is possible to define the precedence of a 
principle over the other (See Ibid., 83).  
109 According to Alexy, the result of balancing is a statement of conditional preference, but this result is followed by a justification 
(which differentiates it from the model of an intuitive definition of preferences leading to subjectivism and uncontrollable results). 
He sustains that balancing is rational when the statement of conditional preference can be rationally justified (See, for this 
purpose, Ibid., 144). This culminates in his discussion about legal argumentation as a particular case of general practical 
argumentation.   
110 Ibid., 153, translation mine.  
111 Robert Alexy, "On the Structure of Legal Principles," Ratio Juris 12, no. 4 (September 2000): 297. See also Alexy, Theorie 
der Grundrechte, 83.  
112 Robert Alexy, "Sistema Jurídico, Princípios Jurídicos y Razón Práctica," Doxa 5 (1998): 148.  
113 Alexy, Theorie der Grundrechte, 153. 
114 Ibid., 152, translation mine.  
115 Ibid, translation mine.  
116 Ibid.  
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of a skeptical view regarding the rationality of balancing in legal argumentation117, he explains, 
with details, what the Weight Formula is and how it applies to the context of balancing. A 
specification of his framework, accordingly, would ratify his position: “Habermas and Schlink 
would be right if there were no structure making it possible for one to construct balancing as a 
rational form of argumentation”118. But, since this structure exists, their opinions are not correct; 
the structure, after all, can yield rationality: “if it were not possible to make rational judgments 
about, first, intensity of interference, second, degrees of importance, and, third, their relationship 
to each other, then the objection raised by Habermas and Schlink would be justified. Everything 
turns, then, on the possibility of such judgments”119.  

Through the introduction of the degrees “light”, “moderate” and “serious” (the triadic 
scale) to the analysis of the intensity of interference in one principle and its importance in 
comparison with other, Alexy intends to demonstrate that, apart from the analysis of some BVG’s 
examples120, those objections fail in their intent to expose the irrationality of balancing. The 
degrees “light” (l), “moderate” (m), and “serious” (s) are inserted into the Law of Balancing as 
degrees of “non-satisfaction of, or detriment to, one principle and the importance of satisfying 
another”121, but also can be considered “in terms of the ‘intensity of interference”122. In this 
respect, Alexy constructs a system that has two levels: the concrete one concerning the intensity 
of interference, and the abstract one respecting the abstract weight of principles in relation to 
others. He defends that it is possible, previously to the case, to sustain that a principle has a 
higher abstract weight than others: “many constitutional principles do not differ in their abstract 
weight. Some, however, do”123. In the examination of this abstract weight, he takes into 
consideration, for instance, the different legal sources in which principles were established, social 
values124, earlier decisions, and, regardless of the case, defines how one principle is weightier 
than the other125. The abstract weight, accordingly, provides the link with other elements that, 

                                                
117 Alexy, “On Balancing and Subsumption: A Structural Comparison,” 436. 
118 Ibid. 
119 Ibid., 437.  
120 Alexy, in order to demonstrate the rational character of this structure, examines some BVG’s important decisions. He usually 
discuss two cases for this purpose: the Tobacco case (BVerfGE, 95, 179) and the Titanic case (BVerfGE, vol. 86, 1). According 
to him, “the Tobacco and Titanic Judgments show that rational judgments about degrees of intensity and importance are possible 
at least in some cases” (Ibid., 439).  
121 Ibid., 440. 
122 Ibid. 
123 Ibid. 
124 Carlos Bernal Pulido, "The Rationality of Balancing," Archiv für Rechts- und Sozialphilosophie 92, no. 2 (2006): 202 .  
125 This is a metaphysical standpoint in Robert Alexy’s theory.  In fact, there is no satisfactory explanation why one principle has 
a higher abstract weight than another. His conclusions are quite interesting, especially when, for instance, he, before any case, 
concludes that one principle is abstractly weightier than another, as when he remarks that “the right to life, for instance, has a 
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according to this approach, are not associated with the case. But principles can also have equal 
abstract weights. As a consequence, balancing deals with two different scenarios: the principles 
have equal abstract weights (this is, according to Alexy, what usually occurs126) and thus we can 
disregard this variable in balancing; and they have different abstract weights, which influences 
somehow this process.  

In the first situation, balancing takes two steps: the examination of the intensity of 
interference with one principle and the investigation of the importance of satisfying the other 
principle. These two situations, as Alexy argues, can be summarized by explaining that “the 
concept of concrete importance of P¹ is identical [to] the concept of the intensity of interference 
with P² by omitting the interference with P¹”127, which means, in other words, that balancing 
functions by comparing two situations: an actual and real interference with one principle and the 
“intensity of the hypothetical interference that would be inevitable if the actual interference were 
omitted”128. The evaluation carried out in this scenario is deployed by measuring these two 
situations with the triadic scale: ‘light’, ‘medium, and ‘serious’. Each interference with one 
principle is thus graduated in order to find the optimum point in this relationship between 
principles, which is the basis for specifying the Weight Formula. Notwithstanding that, Alexy 
remarks the difficulties and limits to adopt a numeric scale in this process129; he shows the 
possibility of creating a “formula which expresses the weight of a principle under the 

                                                                                                                                                        
higher abstract weight than the general freedom of action” (Alexy, “On Balancing and Subsumption: A Structural Comparison,” 
440). It is possible to observe in this Alexy’s conclusion that some categories are previously assumed even before the concrete 
aspects of a particular case are examined. However, how can the weight of a principle be measured abstractly, detached from the 
concrete aspects of the case? What, exactly, does an abstract weigh indicate? Laura Clérico introduces a possible definition of the 
abstract weight through three different criteria: 1st) the fundament according to the force of the interest in play; 2nd) the fundament 
of the weight of the principle with other principles; 3rd) the fundament according to the earlier decisions (Laura Clérico, Die 
Struktur der Verhältnismäßigkeit (Baden-Baden: Nomos, 2001), 178/179). However, although these criteria are brought as some 
parameters for defining the abstract weight of a principle, at the end, it seems that a chain of principles is construed as if some 
principles could be regarded as superprinciples and the others as principles of minor relevance. Once again, there is a sort of 
metaphysical thought guiding the process of balancing whenever there is a difference in this abstract weight of principles. And, 
still, Alexy sustains here the rationality through the specification of more criteria. These are, after all, categories, in agreement 
with his point of view, that the judge must assume as a means to provide the objectiveness and the logical constitution to 
balancing. 
126 Alexy mentions that: “the Law of Balancing names as the first object of balancing only the intensity of interference. This 
shows that it is shaped for the situation in which the abstract weights are equal, that is, they play no role at all” (Alexy,  “On 
Balancing and Subsumption: A Structural Comparison,” 440).  
127 Ibid., 441.  
128 Ibid. 
129 Alexy remarks that: “graduation in terms of light, moderate or serious is often difficult enough as it is. In some cases one can 
just barely distinguish light and serious, and in some cases even that seems impossible. Legal scales can thus only work with 
relatively crude divisions, and not even that in all cases” (Ibid., 443). According to him, the nature of constitution brings about 
this complexity: “in the end, it is the nature of constitutional law which sets limits to fitness of graduation and altogether excludes 
the applicability of any infinitesimal scale” (Ibid., 443-444).  
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circumstances of the case to be decided”130. The Weight Formula, in the domain where the 
abstract weights of principles are equivalent, demonstrates the relative weight a principle has 
according to the particularities of the case, and it can be, in truth (despite reservations131), 
illustrated by quotients and numbers132.  

The second scenario in turn refers to the existence of a distinct abstract weight between 
principles. The foregoing explanation gains thereby a new variable, one that can obviously 
influence the result of balancing. And, as well as in the concrete interference, the triadic scale 
also applies here. Yet, the weight formula, in order to be complete, needs a third variable, which 
refers to the “reliability of the empirical assumptions concerning what the measure in question 
means for the non-realization of P¹ and the realization of P² under the circumstances of the 
concrete case”133. This is what he calls the second Law of Balancing: “the more heavily an 
interference with a constitutional right weights, the greater must be the certainty of its underlying 
premises”134. The accent now is on the certainty and quality of the premises with respect to the 
empirical investigation and how they relate to the balancing of principles (unlike the first Law of 
Balancing, which links with the “substantive importance of the reasons underlying the 
interference”135). As well as the first two variables, the triadic scale can also apply here. In the 
end, a complete weight formula works with three distinct variables: the concrete interference with 
one principle (which also refers to the concrete importance of a principle); the abstract weight of 
a principle; and the reliability of the empirical premises. These three are expressed in a 
mathematical formula that places the two principles in collision136: one as the numerator; the 
other as the denominator. The result of this equation gives the relative weight of both with 
reference to the case. More importantly, it provides, according to this approach, even when the 
courts do not explicitly apply it, a rational justification for the decision: “the Weight Formula can 

                                                
130 Ibid., 444. 
131 Alexy, even though he has observed the difficulties of this numerical understanding of the weight formula, at least, show his 
great interest in doing so. His words: 
      “Now one can only talk about quotients in the presence of numbers, which is not the case in any direct sense with balancing. 
So concrete weight can only really be defined as a quotient in a numerical model which illustrates the structure of balancing. In 
legal argumentation it is only analogous to a quotient. But the analogy is an interesting one” (Ibid., 444).  
132 In this attempt to illustrate how the weight formula functions, Alexy applies different criteria “for allocating numbers to the 
three values of the triadic model” (Ibid.). First, he introduces the geometric sequence, then the nine classes of double-triadic 
model, which can be represented geometrically and arithmetically (See, for this purpose, Ibid.,  444-446).  
133 Ibid., 446. 
134 Ibid. 
135 Ibid. 
136 The Weight Formula becomes much more complex when it involves more than two principles in collision. Alexy, with the 
same intent to deploy a rational justification for constitutional adjudication, analyses this more complex configuration of the 
Weight Formula in the following article: Robert Alexy, "Die Gewichtsformel," in Gedächtnisschrift für Jürgen Sonnenschein, ed. 
Joachim Jickely, Peter Kreutz and Dieter Reuter (Berlin: de Gruyter, 2003), 771-92.   
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then be used to infer those values which have not been determined”137. Indeed, constitutional 
cases can be expressed through this mechanism138. 

Robert Alexy’s intent, through the explanation of the Law of Balancing, and its elements, 
such as the Weight Formula, results in a very detailed complex of models and mechanisms that 
attempt to afford, as a dogmatic structure, a rational methodology for decision-making, 
particularly in the realm of constitutional adjudication. It is pronounced his aim to provide not 
obviously definite solutions for the cases, but, at least, a formal parameter that could guide 
decision-making. This formal dogmatic structure, as he points out, is essential to bring about 
rationality in this process. Although formal, he mentions that “this cannot diminish the value of 
identifying the kind and the form of the premises which are necessary in order to justify the 
result”139. The rational justification, as a consequence, derives from the correct deployment of 
this balancing structure, of following, as best as possible, its distinct but concatenated and 
correlated levels (degrees of interference, importance of abstract weights and degrees of 
reliability140).  It is through its application that what has to be rationally justified is defined141. 

                                                
137 Alexy, “On Balancing and Subsumption: A Structural Comparison,” 447.  
138 See, for example, Alexy’s application of the Weight Formula to the Cannabis case, examined in the first chapter. It is clear 
that, according to this approach, the decision can be justified in rational patterns, for it could be grounded in accordance with the 
Weight Formula: 
       “The Cannabis Judgment of the Federal Constitutional Court offers an example. Whether the legislature is allowed to prohibit 
cannabis products depends mainly on whether the interference with constitutionally protected liberty caused by the prohibition is 
suitable and necessary to combat the dangers associated with the drug. If criminal prohibition were not suitable or not necessary, 
it would be definitively prohibited on account of constitutional rights. The court explicitly states that the legislature’s empirical 
premises were uncertain. It considered adequate that the empirical assumptions of the legislature were “maintainable” (BVerfGE 
vol. 90, 145, 182). This can be grasped by the Weight Formula in the following way: Ii stands for the interference with the 
constitutionally protected liberty caused by the prohibition of cannabis products. Ij represents the losses caused on the side of 
collective goods, especially public health, if cannabis products were not prohibited. The abstract weights of the colliding 
principles Pi and Pj shall be considered as equal, which allows one to neglect them. If cannabis products are prohibited, the 
interference with Pi must be considered as certain. The value of Ri is therefore 2(o) = 1. Rj stands in our case for the reliability of 
the empirical assumption of the legislator that the prohibition of cannabis products was necessary in order to avoid dangers for 
collective goods, especially public health. The Courts classes Rj as “maintainable,” that is, as p. If one presupposes the simple 
triadic model, Rj receives by this explicitly the value 2(-1) = ½. From this and the fact that the Court considered prohibition of 
cannabis products as constitutional, it follows that the interference with Pi is not of the highest degree. Its highest possible value is 
2, that is m. This becomes clear by putting the following values into the Weight Formula: 1= 2 x ¼ x ½ . Rj must be because the 
Court explicitly assumes this degree of reliability. Ri must be 1, because interference in case of prohibition is certain. Wi,j must 
not be more than 1, for if it exceeds 1 the prohibition would be unconstitutional. The Court, however, declares the prohibition 
constitutional. In this constellation the highest possible value which Ii can achieve is 2, that is, moderate, because Ij cannot 
achieve in the simple triadic model a higher value than 4, that is, s. This demonstrates that the Weight Formula allows one to 
grasp the interplay between the six elements which are relevant in order to determine the concrete weight of a principle in case of 
a collision of two principles”. (Alexy, “On Balancing and Subsumption: A Structural Comparison,” 447-448, emphasis mine)   
139 Ibid., 448 (emphasis mine) 
140 Ibid.  
141 See Alexy, Theorie der Grundrechte, 152.  
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4.4. Final Words  

This chapter had the purpose to investigate one of the most influential and well-known 
defenses of the rationality of balancing, one that has strong connections with the characteristics of 
constitutional courts’ way to activism, as we discussed in the first unit. Robert Alexy’s Theory of 
Constitutional Rights, as a continuation of his project initiated in the defense of the Special Case 
Thesis, demonstrated how far German scholarship has developed methodologies and “rational 
standards” to account for the possibility of justifying rationally balancing, and thereby the 
constitutional courts’ way to activism. This chapter, for this reason, focused initially on his 
Special Case Thesis, in order to explain what Alexy’s defense of the “unity of practical reason”142 
is, and how he ties up legal correctness to moral correctness143, as an integrative theory144. The 
consequences of his Special Case Thesis, as the fact that there is no problem that collective goals 
prevail over constitutional guarantees, since balancing is carried out, or that the system of rights 
cannot provide by itself answers for legal reasoning, demanding thereby the appeal to the 
generality of practical reason, whose institutionalization can occur either in law-making or 
decision-making, were hence the subject of serious concern in this chapter. 

Yet, it was the following investigation of his Theory of Constitutional Rights that allowed 
us to visualize how this “unity of practical reason” could be operationalized in decision-making, 
especially through balancing. By examining the main characteristics of his structural and 
analytical theory, as a formal framework behind the substantive arguments that could guarantee 
the “rational control” of knowledge in decision-making, we could discuss how he carries out the 
distinction between rules and principles, and how he reaches the consequent conclusion that the 
principle of proportionality, with balancing, follows from the nature of principles, since they are 
interpreted as optimization requirements, which, ultimately, assimilates them to values. Since the 
justificatory strength of his analytical theory stems from some “rational standards”, this chapter 
ended by stressing, in the structure of balancing, his construction of a Law of Competing 
Principles and the Law of Balancing, which led, finally, to the Weight Formula. These “rational 
standards” could then prove how balancing is rational, and how it is an indispensable instrument 
for constitutional adjudication. Rationality in decision-making turns then, above all, into a 
question of abstract criteria and formulas fulfilled with arguments. 

                                                
142 Alexy, “The Special Case Thesis,” 383, translation mine. 
143 Alexy, The Argument from Injustice: A Reply to Legal Positivism, 77.  
144 See Alexy, “The Special Case Thesis,” 380.  
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Consistent with this conclusion, we can observe that it is not possible to grasp Robert 
Alexy’s thinking detached from the time when it appears. His Special Case Thesis and Theory of 
Constitutional Rights are closely connected with the radical transformation in German 
constitutional culture, in the movement of the BVG’s more activist and political attitude, as well 
as the expansion of a conception of subjective rights as objective principles embracing the totality 
of the legal order145. While the first one justifies theoretically why legal reasoning can be 
controlled by, and recreated in, general practical arguments, as the BVG’s practice – as well as 
STF’s – has experienced146, the second appears as a methodological response to this new 
constitutionalism. The need for providing a method as the condition for rationality in 
constitutional adjudication appears to be an answer that constitutional scholarship so long strived 
for in the context of a case-to-case Jurisprudence; it systematizes and gives orientation to this 
background of new dilemmas and new challenges. His theory, we could say, is thereby an 
attempt to rationally justify this new constitutionalism. His main concern seems to be to provide a 
rational justification to the way the BVG decides. The legal reasoning in constitutional 
adjudication, within the new context of German constitutionalism, in order to be rational, should 
be a proportional reasoning following some general rules able to embrace this “unity of practical 
reason”. Yet, in the realm of a case-to-case Jurisprudence, of constitutional scholarship so linked 
with the belief in the rationality of balancing, of the BVG’s - and, as we examined, also the 
Brazilian STF’s147 - political and activist role, and of a dimension of basic rights as an objective 
comprehension of basic rights. it is therefore not totally purposeless that we still question: is it 
really necessary to be so absorbed by balancing to discuss constitutionalism? 

This question, evidently, demands a more complex debate. It stems from the question of 
which rationality is behind this structural framework, and which rationality derives from an 
attempt to justify, in methodological grounds, the practice of a constitutional court grounded in 
the idea of constitution as an “order of values” reaching the primary legal and social problems as 
its realm of authority. The next chapters will probe this problem more directly and deeply, and 
will expose how complex the confidence that some abstract rules could provide a rational ground 
for deploying arguments in constitutional adjudication is. They will show that, perhaps, behind 
this belief, there is a metaphysical standpoint, whose consequences can be serious for 
constitutional democracy. This word, metaphysic, might sound, at this time, complex and even 

                                                
145 See the second chapter.  
146 See the second and third chapters.  
147 See the last chapter. 
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mysterious, but it opens the fascinating world where the discussion of a conception of limited 
rationality will take place. In the next chapters, this debate on rationality will investigate Jacques 
Derrida’s deconstructionism and Jürgen Habermas’s proceduralism, revealing thereby that it is 
possible to think of reason in constitutional adjudication according to another perspective. In 
summary, the conception of limited rationality will confront the rationality of balancing, 
especially in the way Robert Alexy defends it, grounded, directly, in BVG’s decision, in order to 
vindicate that it is not necessary to be so absorbed by balancing to discuss constitutionalism and 
that other rationality, in this respect, is possible and necessary. 
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CHAPTER V 
WHEN DIFFÉRANCE COMES TO LIGHT: BALANCING WITHIN THE CONTEXT OF 

DECONSTRUCTION 

5.1. Introduction 

After having discussed the main fundaments of Robert Alexy’s thinking concerning his 
defense of balancing through a theory that could rationalize the way constitutional courts decide 
cases, as the examples of the German Bundesverfassungsgericht and the Brazilian Supremo 
Tribunal Federal previously presented1, it is not purposeless that we start the critical 
investigation of his premises with Jacques Derrida’s deconstructionism. With his discourse on 
deconstruction (déconstruction) and différance, and also with a different logic of writing - “a text 
of pleasure (…) Pleasure and play (jouissance et jouer)”2, as Percesebe qualifies it - Derrida 
opens a new world for reflection, a world where many of our basis and beliefs are rigorously 
challenged. Indeed, as a critical heir of the Heideggerian and Nietzschean thinkings, he carries 
the purpose of questioning and combating the hegemonic metaphysics that is present in the 
grounds of Western philosophy, but now radicalizes it by stressing the alterity. In this respect, it 
seems that a relevant message for the dogmatic problem here focused appears: to what extent 
could we understand that balancing, as we have discussed here so far both empirically3 and 
theoretically4, cannot be the sign of metaphysics? And to what extent can this metaphysics put 
the other, as the reflex of Derrida’s accent on alterity, in jeopardy? 

Derrida’s philosophy, since it is clearly marked by this intent to disclose and undercut 
metaphysics, emerges, therefore, as a very interesting and intriguing source for this purpose. It 
opens the possibility to exercise the critique, which now, more than ever, gains an interminable 
and challenging character. It reaches the core of many of the assurances guiding human reasoning 
and actions by showing how they are enclosed by a metaphysical standard. But it also exposes 
how this metaphysics can be the sign of an identity, as well as its outcomes. It centers on the 
premise that we cannot forget the unconditionality of the other, of the absolute singularity, words 
that give rise to a framework powerful enough to sustain the hypothesis that balancing can 
become the sign of a metaphysics that goes in the opposite direction of constitutional democracy.  

                                                
1 See the second and third chapters.  
2 Gary John Percesepe, Future(s) of Philosophy: The Marginal Thinking of Jacques Derrida (New York: Lang, 1989), 1.  
3 In this respect, we remark the BVG’s and STF’s way to activism, as examined in the second and third chapters.  
4 In this respect, the accent is on Robert Alexy’s Theory of Constitutional Rights. See the last chapter.  
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In this respect, the question of justice is central in this strike against metaphysics, and this 
is the realm where justice enters as deconstruction; after all, according to Derrida, 
“deconstruction is justice”5. For deconstruction aims at disclosing and undercutting metaphysics, 
it questions all types of fundaments, including the ones behind Alexy’s defense of the rationality 
of balancing, even though “this questioning of foundations is neither foundationalist nor anti-
foundationalist”6. Here the first countermetaphysical thinking7 challenges the empirical and 
theoretical examination of the last chapters. Similarly to the hermeneutical debate in philosophy - 
this continuous project of disclosing the metaphysics –, the analysis now has to radicalize the 
perception that the deployment of methods and criteria in adjudication, specifically in the domain 
of balancing, can also mean the denial of différance, and accordingly, justice. This is particularly 
an interesting theme, inasmuch as we can study the problem from a philosophical tradition that 
somehow inherits from Nietzsche and Heidegger, and which, as Richard Rorty suggests, 
“show[s] how the creation of new discourses can enlarge the realm of possibility”8. The openness 
to new possibilities is, as a matter of fact, what deconstruction proposes when justice is brought 
into question or, in Derrida's words, “for in the end, where will deconstruction find its force, its 
movement or its motivation if not in this always unsatisfied appeal, beyond the determinations of 
what we call, in determined contexts, justice, the possibility of justice?”9 It is, therefore, a very 
particular look into the problem, which will guide the discussion about how far the deployment of 
some methods and criteria, especially when we observe the expansion of the political influence of 
constitutional courts, if not followed by this message différance brings forward, can become an 
expression of injustice, that is, the closeness of the realm of possibility.  

Furthermore, this study will confront the problem of a metaphysical appropriation of 
constitutional adjudication with the question of legitimation. This brings into discussion one of 
the most intriguing and interesting articles of Jacques Derrida, one that exposes the faith behind 
the process of foundation. His Declarations of Independence10 is not only a direct attack on the 
basis of our beliefs in institutional legitimation, but mainly a reflection on the foundations of 
constitutionalism. His provocative manner of dealing with the act of signing the Declaration of 

                                                
5 Jacques Derrida, "Force of Law: The 'Mystical Foundation of Authority'," Cardozo Law Review 11 (1990), 945. 
6 Ibid., 931.  
7 In the next chapter, the procedimentalist approach will challenge this metaphysical thinking, as the second countermetaphysical 
source.  
8 Richard Rorty, Truth and Progress: Philosophical Papers, Vol. 3 (Cambridge: Cabridge University Press, 1998), 310.  
9 Derrida, “Force of Law,” 957.  
10 Jacques Derrida, "Declarations of Independence," in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: 
Stanford University Press, 2002), 46-54.  



 

 

147  

Independence raises the question of whom “signs, and with what so-called proper name, the 
declarative act that founds an institution?”11 This is, certainly, one of the main points to 
understand that his philosophy radicalizes the very basis of many of the supports grounding the 
democratic parameters. What does, after all, legitimate an institution? Once again, it seems this 
question needs to face a new challenge, now reinforced by a strong problematization of the way 
we interpret our public sphere. When, therefore, the institutional legitimation is at stake – and this 
brings into debate, evidently, the legitimation of constitutional courts –, it is also necessary to 
observe this founding moment, this special violent act of foundation12. Maybe there is much to be 
revealed in this process, and, principally, much of a complementary discourse about the relevance 
of understanding the institutional history as an indispensable criterion to criticize the way courts 
act. 

This chapter is a first analysis of the consequences of a metaphysical thinking in the realm 
of constitutional adjudication in a constitutional democracy. It will introduce some of the 
elements and premises that will guide throughout this research the perception of how methods 
and criteria, particularly balancing, can bear much of a logocentric meaning and which are the 
outcomes this characteristic brings about. Notwithstanding the complexities and criticisms 
regarding the application of his philosophy to the practical realm13, as we can observe in the 
realm of constitutional rights, Jacques Derrida’s philosophy can, in fact, offer a different and 
relevant insight into the problem of how methods and criteria can express this so-called 
metaphysics of presence. His combat against the closeness of an a priori (this logocentrism) that 
serves as a guide for human actions and his aim to disclose its totalizing effects for democracy 
are a serious point that can help disclose, step by step, the conception of limited rationality that 
will challenge the so strived rationality of balancing. This is, by no means, a remote and 
disconnected debate, nor turns the researched problem into an abstract problem. In spite of the 
fact that the Derridian philosophy is complex and has some difficulties when transported to the 
institutional debate, especially when a very specific issue, as the one here of legal argumentation, 

                                                
11 Ibid., 47. 
12 See Derrida, “Force of Law,” 973-1045 (Part Two). See also Walter Benjamin, "Zur Kritik der Gewalt," in Zur Kritik der 
Gewalt und andere Aufsätze (Frankfurt a. M.: Suhrkamp, 1965). 
13 This application of Derrida’s philosophy to practical problems, nonetheless, is contested by some approaches. Jürgen 
Habermas, for instance, sustains that the Derridian philosophy loses its seriousness, and also its suitability for the praxis, when he 
mentions that “the language contextualist conception, imbued with life philosophy, is insensitive to the factual strength of the 
counterfactual” (Jürgen Habermas, Der philosophische Diskurs der Moderne: Zwölf Vorlesungen (Frankfurt a.M: Suhrkamp, 
1985), 242, translation mine). Richard Rorty, in turn, remarks that  “Heidegger’s and Derrida’s only relevance to the quest for 
social justice is that, like the Romantic poets before them, they make more vivid and concrete our sense of what human life might 
be like in a democratic utopia – a utopia in which the quest for autonomy is impeded as little as possible by social institutions” 
(Rorty, Truth and Progress: Philosophical Papers, Vol. 3, 310). 
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is the subject of discussion, it is possible, from its fascinating openness to this other philosophical 
dimension, to defend the perception that, no matter what, adjudication should be an act of 
responsibility. This is not an obvious conclusion: responsibility relies on what Derrida calls 
deconstruction. How is decision-making a responsible act? What does deconstruction, for this 
reason, have to do with the problem of interpreting legal principles, and specifically, balancing?  

This could be considered a chapter of challenges. First, the disclosure of Derridian 
philosophy is itself full of tortuous paths and difficulties, whose words will, step by step, expand 
the realm of possibilities in this democratic discussion. Second, the application of this thinking to 
democracy, particularly to the issue here investigated of argumentation by constitutional courts, 
is not of simple development – indeed, this might be the most challenging -, but also is the 
worthiest, insofar as it brings much of this necessary abstraction into the practical world, where, 
according to Derrida, it is to see a “democracy that comes”14, although never reached. In any 
case, despite the natural abstractions Derrida’s philosophy presents, this chapter, ultimately, 
centers on a practical and empirical problem, for the philosophical approach reflects upon the 
democratic realm, particularly upon the theme of separation of powers, which connects itself with 
the institutional legitimation. How could, after all, this debate bring new insights into the quest 
for a democratic comprehension of the role constitutional courts should have? How could this 
attempt to unmask metaphysics be related to the way constitutional courts justify their decisions?  

Consistent with these premises, this chapter will be divided into two main parts. The first 
one (5.2) will, initially, center on Jacques Derrida’s philosophical thinking (5.2.1). The purpose 
here is to introduce and investigate the premises and concepts that shape the background of this 
intriguing but also powerful philosophy, as well as expose how it opens up the possibility to 
establish the critique against metaphysics through the accent on différance. Even though the 
discussion here is more abstract and complex, it is a fundamental premise to gather what exactly 
Derrida means when he thinks of différance, a concept that has an intimate relationship with the 
purpose of unfolding the conception of limited rationality. Afterwards, it will begin exploring the 
political extension of Derrida’s philosophy. In this matter, it will, at first, examine what Derrida 
calls democracy to come, as a “call for a militant and interminable political critique”15 (5.2.2); 
then, it will examine the negotiation between constitutionalism and democracy, as a central 
argument to understand the problematic of legitimation (5.2.3); finally, it will enter, more 

                                                
14 See Jacques Derrida, Rogues: Two Essays on Reason (Stanford, CA: Stanford University Press, 2005). 
15 Ibid., 86.  
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directly, into the specific realm of adjudication, by stressing the negotiation between law and 
justice (5.2.4). In the first part, accordingly, the philosophical and political premises of this 
deconstructionist approach will open up the possibility to start understanding how they will lead 
to the dogmatic problem, although not yet being attacked.  

In the second part (5.3), on the other hand, the purpose is to apply those premises to the 
dogmatic problem. Here the study will focus on many of Robert Alexy’s considerations regarding 
the activity of constitutional adjudication, especially his defense of the rationality, correctness 
and legitimacy of constitutional courts when they deploy balancing. The intention is to confront 
balancing and Alexy’s Theory of Constitutional Rights (Theorie der Grundrechte) through the 
deployment of Derrida’s philosophical premises. First, we will analyze the claim to correctness 
and the claim to rationality that is normally associated with balancing, and reveal how they 
transform themselves into a logos of correctness and a logos of rationality (5.3.2) The logos of 
correctness-rationality, in turn, will lead to the final analysis of this chapter, which will deal with 
the most central question regarding the consequences the deployment of methods and criteria as 
balancing could cause: the debate on legitimacy. The focus, in this topic, is to demonstrate how a 
metaphysical standpoint can culminate in a logos of legitimacy, thereby jeopardizing the principle 
of separation of powers. In this section, we will stress two different approaches: the discussion of 
the most elementary question regarding legitimacy, which Derrida suggests in his text 
Declarations of Independence: “who are the people?” (5.3.3.1); and how balancing and a belief 
in the “argumentative representation” Robert Alexy presents as an argument to account for the 
legitimacy of constitutional courts can erode the basis of a negotiation between constitutionalism 
and democracy through a logocentric approach (5.3.3.2). Finally, we will show that, as long as a 
metaphysical standpoint places itself behind the negotiation between constitutionalism and 
democracy, the space to establish a substantial conception of democracy is open, which is the 
reverse of the dynamics towards the other’s otherness that différance encompasses, sustaining 
then the practice of violence without legitimation.  

5.2. Différance and the Political-Legal Realm of Deconstruction 

5.2.1. Jacques Derrida and Différance 

In an interview entitled Politics and Friendship, Jacques Derrida announced the basis of 
his thinking when applied to politics: “for the present, to me, democracy is the place of a 
negotiation or compromise between the field of forces as it exists or presents itself currently (…) 
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and this ‘democracy to come” 16. This paradox, which expresses the dynamics of a memory that is 
incapable of recollecting and gathering entirely the past, for history is not coherent and linear, at 
the same time it has to deal with a future as an openness to the other, is at the core of his 
philosophy. Every situation is a new situation, and the particularity of a reality can never again be 
properly and entirely remembered. There is no safe place for conscience; we can never find it in a 
sort of a harmonious identity. Rather, what exists is an unlimited play of signs, which informs his 
intention to expose the absence of transcendental signified: “One could call play the absence of 
transcendental signified as limitlessness of play, that is, as the destruction17 (ébranlement) of the 
ontotheology and the metaphysics of presence”18. These words bring to light the perception that 
“determining the something is conceptually not possible, insofar as différance withdraws itself 
from an idea of a founding substantiality”19. It is towards différance20 that Derrida exposes much 
of his thinking. It means this lack; this emptiness we must articulate, but never fulfill, for it would 
lead to a new form of identity. Instead of fundaments, centers towards which the history of 

                                                
16 Jacques Derrida, "Politics and Friendship," in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford 
University Press, 2005), 180.  
17 The purpose of unmasking and undercutting metaphysics Derrida suggests, which continues somehow the Heidegger’s project, 
does not mean, as further examined, that he projects a kind of world without metaphysics. This would lead to an affirmation of a 
future-present and close the realm of possibility that the accent on différance brings forth. What he intends is to disclose this 
metaphysics of presence that has grounded the Western philosophy and the consequences it caused. And, at the same time, he 
intends to set forth a thinking that is concerned with the other’s otherness, which means the incessantly openness to 
interpretability and invention mediated by a language, which, nonetheless, in its finite character, is metaphysical. This is, besides, 
what Richard J. Bernstein punctuates, as an usual erroneous interpretation of Derrida, when one calls his theory a project that nails 
down the effective destruction of metaphysics, which indeed, in other words, would mean the opposite of his différance, as an 
incessantly open to a future, albeit never a future-present. Instead, for Derrida, “we are never simply ‘inside’ or ‘outside’ 
metaphysics’: 
       “Derrida is acutely aware that we cannot question or shake traditional ethical and political claims without at the same time 
also drawing upon these traditional claims. The very dichotomy of ‘inside-outside’ is also deconstructed. We are never simply 
‘inside’ or ‘outside’ metaphysics. Derrida has been read – I think seriously misread – as if he were advocating a total rupture with 
metaphysics, as if some apocalyptic event might occur that would once and for all release us from the metaphysical exigency. But 
he mocks the very idea of such an apocalyptic happening. He tells us that ‘the idea that we might be able to get outside of 
metaphysics has always struck me as naïve’, and that ‘we cannot really say that we are ‘locked into’ or ‘condemned to’ 
metaphysics, for we are, strictly speaking, neither inside nor outside’ (Richard J. Bernstein, "An Allegory of 
Modernity/Postmodernity: Habermas and Derrida," in The Derrida-Habermas Reader, ed. Lasse Thomassen (Edinburgh: 
Edinburgh University Press, 2006), 81).  
18 Jacques Derrida, De la Grammatologie (Paris: Les Éditions de Minuit, 1967), 74, translation mine.  
19 Toni Tholen, Erfahrung und Interpretation: Der Streit zwischen Hermeneutik und Dekonstruktion (Heidelberg: 
Universitätsverlag C. Winter, 1999), 25, translation mine.  
20 The use of the term différance instead of différence reveals much of the Derrida’s thinking, inasmuch as it exposes the 
difference in the very concept of difference. According to Geoffrey Bennington, “it is a good Derrida’s word: the difference 
between “différence” and “différance” is only noted in the writing, which then takes a certain revenge on the speech by obliging it 
to take as reference its own written trace, if it wants, for example, in the course of a conference, to say that difference” (Geoffrey 
Bennington, "Derridabase," in Jacques Derrida (Paris: Éditions de Seuil, 1991), 70, translation mine).  Indeed, this connects the 
term différance to his analysis of the marginalization of the writing along the Western philosophy. For a better comprehension of 
this discussion, see Jacques Derrida, L'écriture et la Différence (Paris: Éditions de Seuil, 1979) and  De la Grammatologie (Paris: 
Les Éditions de Minuit, 1967).  
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Western philosophy gravitated 21, Derrida sustains that there is nothing else for conscience than 
language, expressed by traces, metaphors, which, in turn, show the intrinsic relation to the other, 
as long as the conscience is woven into the narrative of différance:  

It is not here, therefore, the question of a constituted difference, but rather, before 
all determination of content, of the pure movement which produces the difference. The 
(pure) trace is différance. It does not depend on any sensible plenitude, audible or 
visible, phonic or graphic. It is, on the contrary, the condition of it. Although it does not 
exist, although it is never a being-present outside of all plenitude, its possibility is by 
rights anterior to all that one calls sign (signified/signifier, content/expression, etc), 
concept or operation, motor or sensory22. 

These words – “the (pure) trace is différance”- reveals the complexity of this concept, for 
we cannot confound it with a new form of safe place for conscience, nor can we consider it a 
complete denial of any kind of reference. Indeed, “Derrida does not deny the reference, but only 
intents to destroy the semantic determined by the traditional metaphysics of presence”23. His 
philosophical heritage was, for this reason, essential for this purpose. The Heideggerian 
hermeneutics24 led him into the discussion about the determination of Being (sein) as presence 
along the history of Western philosophy, as well as presented the possibility to think the Being 
(sein) 25 as an openness, lack or absence26. It also instigated him, on account of the fact that 

                                                
21 According to Derrida, in his book L´Écriture et la Différance (Writing and Difference), he “since then had doubtless to start 
thinking that there was no center, that the center could not be thought in the form of a present Being, that the centre had no natural 
place, that was not a fix place, but a function, a form of no-place wherein would be thrown itself towards the infiniteness of signs 
replacements” (Derrida, L´Écriture et la Différence, 411, translation mine).  
22 Derrida, De la Grammatologie, 92, translation mine.  
23 Miroslav Milovic, Comunidade da Diferença (Ijuí, RS; Rio de Janeiro: Unijuí; Relume Dumará, 2004), 103, translation mine.  
24 The presence of Heideggerian philosophy in Derrida’s thinking is so intense that he himself acknowledges that “nothing of 
what [I] attempted would be possible without the opening of Heideggerian questions” (Jacques Derrida, Positions (Paris: Minuit, 
1972),18, translation mine). This is, besides, what his critics usually remark24, as Rodolphe Gasché, when he mentions that, 
despite the influence and referred indispensability of Heidegger’s questions and also his critical reflection on his philosophy, 
“even this criticism, including Derrida’s ‘disseminative gesture’, is made, at least to a certain degree, in Heideggerian language” 
(Rodolphe Gasché, Inventions of Difference: on Jacques Derrida (Cambridge, MA: Harvard University Press, 1994), 78). Richard 
Rorty24, in turn, sustains that “Derrida’s books are just what you need if you have been impressed and burdened by Heideggerian 
language but want to avoid describing yourself in terms of it” (Rorty, Truth and Progress, 307). Notwithstanding the 
acknowledgement of Heideggerian influence on Derrida´s philosophy, there are critics, however, that emphasize that Derrida is no 
Heideggerian, even in works as Of Grammatology. This is Joshua Kates’s interpretation: “Nevertheless, granting all this, even at 
this moment of perigee in respect to Derrida’s and Heidegger’s orbits, Derrida, I would argue, is still no Heideggerian: especially 
when it comes to these issues of the epoch and the totality of metaphysics – to themes that can be summed up as falling under the 
heading of history” (Joshua Kates, Essential History: Jacques Derrida and the Development of Deconstruction (Evanston, Il: 
Northwestern University Press, 2005), 160).   
25 See Martin Heidegger, Sein und Zeit (Tübingen: Neomarius, 1949). See also Martin Heidegger, Identität und Differenz 
(Pfullingen: Neske, 1957), in which Heidegger brings into the discussion the Being as difference. Rodolphe Gasché’s interesting 
analysis in this matter shows, however, that, although Heidegger has thematized difference, he still carried it as only the 
ontological difference between Being (sein) und beings (seined), which is a vestige of a metaphysics of presence in his thinking. 
See, for this purpose, Gasché, Inventions of Difference: On Jacques Derrida, 100-101.  
26 The Heideggerian thinking expressed in his book Sein und Zeit (Being and Time) opens a new dimension in Western 
philosophy. By means of radicalizing the Husserlian phenomenology, which, in turn, attacked the Kantian “thing itself” by 
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Heidegger did not find différance in his philosophy27, to advance further on the purpose of 
disclosing and undercutting metaphysics, although recognizing its insurmountable presence in 
reality, for the language is metaphysical28. Against the solitary character of Heidegger’s Dasein, 
Derrida constructs a thinking strongly associated with this perception of the metaphysical 
structure of language that is the basis for setting forth an approach regarding the alterity: “Insofar 
as such logocentrism is not absolutely absent in Heideggerian thinking”29, the relationship 
between metaphysics and language emerged as a new standpoint to overcome the accent on this 
solitude. 

The message in the book Of Grammatology (De la Grammatologie) is clear: the language 
is metaphysical. He intends to assert that the metaphysics of presence is in the core of any 
conception of language and signification. Intentionally, he goes directly towards the empirical 
language in its different expressions, speech and writing, by bringing much of Saussure’s study 
of signs. In this subject, the difference between the signifier and the signified becomes the basis 
of his openness to différance. According to him, the signified, which represents the articulated 
concept, the reference, has always been prioritized by Western philosophy, whereas the signifier, 
the way we can attain this articulation, the “movement of the language”30, on the other hand, has 

                                                                                                                                                        
stressing the phenomenon and disrupting any reference to an essence that conditions the world, Heidegger sustains that the Being 
was forgotten by philosophy. Here, the Husserl’s message that the conscience is not a thing, but an act, is renewed with distinct 
contours by the discussion of Dasein. The Being, on the contrary, is revealed as an expression of the time and the difference 
appears as the consecration of this existential discovery. It comes out as a possibility of self-comprehension, as a project of 
comprehension whereby the beings opens itself in its possibility. Therefore, the Being can only be comprehended in its 
possibility, which is opened throughout the time. Consistent with this view, the Being is no longer a structure, a thing itself, not a 
logos, but rather it appears, as an existential condition. Instead of an essentialism, the accent now is on the particular. As 
Habermas stresses, Heidegger intends to “comprehend the very world-projected subjectivity as Being-in-the-world, as a singular 
Dasein that finds itself in the facts of a historical contour, which, however, needs not forfeit its transcendental spontaneity” 
(Jürgen Habermas, Nachmetaphysisches Denken: philosphische Aufsätze (Frankfurt a.M.: Suhrkamp, 1988), 49, translation mine). 
It is a new moment for the philosophical thinking, insofar as the traditional resting place of conscience is now radicalized by the 
hermeneutical circle, by the temporality. “Instead of the transcendental distinction between constituens and constitutum, another 
one appears: the ontological difference between the projection of world, which opens the horizon for possible meetings in the 
world, and that one which factually occurs inside it” (Ibid., 49, translation mine). See, fort his purpose, Heidegger, Sein und Zeit.  
27 Although Heidegger has adopted the term Differenz (See Heidegger, Identität und Differenz) and questioned the continuous 
search for rational fundaments – which turns into a forgetfulness of Being, according to this perspective -, it seems that he still 
carries the metaphysics of presence in this reinforcement of the value of the Being. Indeed, notwithstanding that Heidegger 
demonstrated that the comprehension of the Being is self-comprehension and an openness to a spectrum of comprehensibility and 
possibilities, he did not escape from a certain reference towards the Dasein in his hermeneutics. As Miroslav Milovic remarks: 
“the Heideggerian difference seems more a reified difference determining – we could say – the places for the appearance of the 
authenticity”  Miroslav Milovic, "A Impossibilidade da Democracia," Paper presented for academic Purposes, Universidade de 
Brasília (Brasília, 2005), translation mine). By the same token, Habermas remarks that “the problem of intersubjectivity becomes 
insoluble under the accepted premises of a Dasein, which can only in loneliness authentically project itself into its possibilities 
(Habermas, Nachmetaphysiches Denken, 50), translation mine.  
28 As Derrida remarks: “The system of language associated with the phonetic-alphabetic writing is the one in which the 
logocentric metaphysics, by determining the sense of Being as presence, has been produced” (Derrida, De la Grammatologie, 64, 
translation mine.  
29 Ibid., 23, translation mine.  
30 Ibid., 16, translation mine.  
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been underestimated. However, it is exactly in this primacy of signified that the metaphysics of 
presence, in its different configurations, has been revealed31.  

They forgot thereby the comprehension that “there is no signified that escapes, eventually 
falling into it, from the play of referenced signifiers constituting the language”32. Accordingly, 
the signified requires the signifier; it needs it to make the language move, as a condition to be 
articulated. The connection between signified, as the expression of the same, the identity, and the 
signifier, as the other, is, by that means, visible in the free play of signs: the signifier is in play 
with the signified. It is crucial thus to “put into evidence the systematic and historical solidarity 
of concepts and gestures of thinking usually believed as possible to be innocently separated”33. 
This means, consequently, the absence of a transcendental meaning and the accent on the 
unlimited play of signs, on this empty space that “requires a champ of infinite substitutability, in 
which each signified could, in turn, become signifier, for nothing no longer forbids thus the 
permutation of all terms without exemption, nothing no longer stops the play”34. We can convert 
a signified, as a consequence, into a signifier and vice-versa in a play that has no boundaries, no 
origin nor end, but only a continuous and fluid process of resignification. It is, therefore, a play of 
continuous substitution, of presence and absence, which, however, will never express the real 
thing, but only the metaphors, for it would otherwise mean a new form of identity and presence. 
The dynamics between signified and signifier, besides, brings Derrida to the perception that it 
“must be thought as a signifying trace”35, which, consequently, allows the possibility to think of 
différance.  

This linguistic turning point that occupies much of Derrida’s philosophy provides the 
requisite for going further than Heidegger’s hermeneutics, for it shifts, from this perception of 
signified/signifier, identity/other, the solitude of the Dasein concerned with a sort of historicism 
to a thematic closer to the alterity and the possibilities language provides. Unlike the discussion 
of Being and beings Heidegger posed, Derrida sustains a difference that is no longer the 
ontological difference – the accent shifts the presence of the Heidegger’s Being to the unlimited 
play of signs. Accordingly, at this point, it seems that he takes Nietzsche as a crucial reference. In 

                                                
31 For instance, the metaphysics of objectivity that one observe in much of classical philosophy, as in Plato and Aristotle; the 
metaphysics of subjectivity present in the Kantian transcendental conscience and Hegelian phenomenology of Spirit; the 
metaphysical solipsism still verified in Husserl’s phenomenology and Heidegger’s ontological difference, only to cite some. All 
of them expressed a sort of logos that was not undercut, not overcome by the dimension of différance. 
32 Derrida, De la Grammatologi; Françoise Dastur, Philosophie et Différence (Paris: Les Éditions de la Transparence, 2004), 16, 
translation mine.  
33 Ibid., 25, translation mine.  
34 Françoise Dastur, Philosophie et Différence (Paris: Les Éditions de la Transparence, 2004), 113, translation mine.  
35 Kates, Essential History: Jacques Derrida and the Development of Deconstruction, 166.  
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this matter, as Françoise Dastur argues, Nietzsche provides Derrida with a better support, insofar 
as, for him, “the conscience is not but the effect and not the cause of vital forces, and these are 
not present realities, but only pure differences”36. In order to reach the dynamic dualism between 
absence/presence, identity/other, which refers to his différance, the Nietzschean perception of 
Being as a result of a difference of forces lead him to a deconstructive approach centered on the 
notion of traces37.  

However, this emphasis not only appears on the play of forces here, but also – and this is 
crucial for the further investigation – différance has a bearing on an active and creative 
movement. The play, after all, is an “invitation to an active interpretation”38. Instead of 
fundaments or any principle reducing the history, the accent is now directed to creation, to 
invention by exposing this difference of forces in the very structure of language. In place of 
presence, a sort of active nihilism39 takes place, which ruptures and fragments, though not totally, 
for it would lead to a sort of presence, the differences. This is one of the central aspects detaching 
Derrida from Heidegger: he escapes from the metaphysical enclosure of Being: “It is probably 
that what Nietzsche intended to write and what resists to the Heideggerian reading: the difference 
in its active movement – which is encompassed, without exhausting it, in the concept of 
différance – and which not only precedes metaphysics, but also overflows the Being’s 
thinking”40. The free plays of signs, différance as the lack of any external reference that guides 
and governs these plays, acts, therefore, as an attack on any sort of positivism, any logos: we 
have to acknowledge the signified within the context of a linguistic interaction, where, instead of 
those references, the traces appear naked of this traditionally present metaphysic: “Différance 
does not resist to the appropriation, it does not impose itself an exterior limit”41.  

For traces only obtain a signification to the extent that they are inserted into an unlimited 
play of signs, where linguistic interaction puts into parentheses the reference, the substantiality 
behind the context, then their identity is only attained with respect to the other. Every presence, 

                                                
36 Dastur, Philosophie et Différence, 109, translation mine.  
37 According to Derrida, “this deconstruction of presence accomplishes itself through the deconstruction of conscience, therefore 
through the irreducible notion of traces (Spur), as it appears in Nietzschean as well as in Freundien discourse” (Derrida, De la 
Grammatologie, 103, translation mine).  
38 Dastur, Philosophie et Différence, 114, translation mine.  
39 This term is used by Françoise Dasture to describe the accent on free play of signs Derrida brings forth. According to her, “(...) 
the lack of the presence, in place of being experienced as a defect, should be an invitation to an active interpretation. This 
doubtless means, if we retranslate it in Nietzschean terms, that we should be capable of transforming the passive nihilism, which 
is a denial of life, into an active nihilism, which is invention and creation, and as such free of all nostalgia and all hope of a 
beyond that would be that of a full presence (Ibid., 114, translation mine).  
40 Derrida, De la Grammatologie, 206, translation mine.  
41 Ibid, translation mine.   
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for that reason, presupposes its own absence: “No element is never nowhere present (nor simply 
absent), there are only traces”42. The consequence of this consideration is that we cannot 
recognize the same, the identity without its own difference: this is, besides, the very possibility of 
language: “In each element is not ‘present’ but the other element, the ‘absence’, which must 
present, so as to render the language possible, this alterity as alterity”43. This paradox, this 
dynamics of presence-in-difference, and difference-in-presence, is in the basis of a bearing on 
creation, on movement. After all, différance cannot be considered absolute, but relative, whereby 
its non-placement shows its asymmetrical and indefinite interpretability towards the relationship 
between the same and the other, without this meaning the radicalization of one or another, for it 
would cause the end of the play and thus the language itself.  

Likewise, it is the requisite to avoid comprehending différance as a new form of logos 
guiding, as a safe place and guarantee, the very language, as a criterion whereby we could control 
the unlimited play of signs. If this comprehension is  adopted, then différance would get mixed 
up with a category of fundamentalism or transcendental signified. The emptiness would be 
fulfilled by the presence. Différance could turn into an expression of an identity. The illusion of 
an entity responsible for saying the last word, a new type of God would possess the dynamics, the 
traces, as a movement towards creation and questioning. However, différance is the condition44, 
the openness to possibility, though being itself impossible. Albeit its non-existence, its 
impossibility, it “renders possible the opposition of the presence and the absence”45. It is hence 
the possibility of language, the articulation of signs46, this continuous and fluid play of signifiers 
not followed by a corresponding metaphysical signified. It is the disclosure of deconstruction, the 
“producer causality of differences”47, and an infinite interpretation. Therefore, to seek a signified 
for différance is beyond question, since it would fulfill it with presence. The fulfillment of 
différance is the enclosure of possibility; it is the cessation of its creational movement; it is the 
effacement of alterity. In sum, it is the denial of deconstruction.  

As “difference in its active movement”48, différance shows its coordination with the 
context, with the empirical world of language. It is not, in view of that, an abstract entity kept out 
of reality. It is not a thing itself, not a presence, but always an endless and active process between 

                                                
42 Bennigton, “Derridabase,” 74, translation mine.  
43 Ibid, translation mine.  
44 See Derrida, De la Grammatologie, 92.  
45 Ibid., 206, translation mine.  
46 See Ibid., 92.  
47 Pierre Chassard, Derrida: La Destruction du Monde (Brussel: Mengal, 2004), 86, translation mine.  
48 Derrida, De la Grammatologie, 206, translation mine.  
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different forces: “Différance is the non-full, non-simple ‘origin’, the structured and different 
(différant) origin of differences”49.  Despite its impossibility, its non-existence, its non-essence, 
différance is the “movement according to which the language (…) reconstructs itself historically 
as system upon the field of differences”50. There is no différance detached from the relations 
between differences, from the singularity of a context. In this debate, Derrida assumes différance 
is a condition for connecting the differences that express linguistically in time and space, as a 
condition of signification: “In a language, in the language system, there is nothing but 
differences”51. This historical and spatial aspect relates, accordingly, to traces, for they reveal this 
fragmentary character of language, whose construction and development cannot be guided by an 
original essence – there is no internal pure signified -, but rather what exists is an unlimited play 
of traces, which, temporally and spatially, projects the endless field of possibilities and an infinite 
realm of interpretations.  

Consistent with this view, Derrida’s philosophy provides the basis to account for a 
comprehension of alterity. What matters is not a sort of solipsism and egoistic presence, but 
rather the unlimited play of signs, the other’s otherness. Différance, as the impossible, is the 
incessant question of the other, of the different, in contrast to the metaphysics that thinks of an 
identity, or even reifies the difference52. A form of presence cannot thereby jeopardise the lack 
provided by stressing the unlimited play of signs, this endless process of resignification. Indeed, 
this accent on the play is the very itinerary towards alterity. “The play is the disruption of 
presence”53. It is always a dynamic process of absence and presence: différance is the eternal 
possibility of play. The philosophy, as a consequence, has to deal with this “joyful affirmation of 
world play”54, with this irreducible alterity to come. “The philosophy needs the sensibility for the 
different; otherwise it will just repeat the forms of identity, and thus close the possibilities of the 
‘new’, of the ‘spontaneous’, of the ‘authentic’ in history”55. It is an important message: there is 
no safe play56, no guarantee; the play itself, in its own insecurity, in its own fragility, is the 
condition of alterity. Différance is this continuous non-existent possibility, this always to come.  

                                                
49 Jacques Derrida, Marges de la Philosophie (Paris: Les Éditions de Minuit, 1972), 47, translation mine.  
50 Chassard, Derrida: La Destruction du Monde, 84, translation mine.  
51 Derrida, Marges de la Philosophie, 47, translation mine.  
52 See, for this purpose, the previous explanation of Heideggerian ontological difference. In his Sein und Zeit (Being and Time), 
we could still consider the difference as still connected to a metaphysical structure of the Being in the project of finding the 
authenticity.  See note supra. 
53 Derrida, L´Écriture et la Différence, 426, translation mine.  
54 Ibid., 427, translation mine. 
55 Milovic, Comunidade da Diferença, 130, translation mine.  
56 See Derrida, L´Écriture et la Différence, 427.  
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5.2.2. Différance and Constitutional Democracy: The Democracy To Come 

The continuous possibility, this openness to the singularity of the other, “the event, the 
singularity of the event: this is what différance is about”57. This is also why différance, first 
woven in the intricate structure of language, is pervaded by a practical attitude. If différance is 
concerned with the margins, this overflow of boundaries, there is no space in Derrida’s 
philosophy to stipulate a limit between theoretical and practical issues. Différance, therefore, is 
embedded in political-legal issues. As Bernstein remarks, “all deconstruction for Derrida is 
always and also political”58. This shift to practical problems, nonetheless, can sound, from the 
standpoint of Derrida’s premises, to a large extent, generic and abstract. It is not hard to find, 
after all, criticisms placing Derrida's philosophy in a realm of a certain rhetorical and 
unproductive social critique59, or consider his texts disconnected from an “empirical research into 
the structural dynamics of society and politics”60. Indeed, it seems that this shift to practical 
problems from this linguistic debate is largely abstract, and the accent on alterity can hardly be 
applied to political-legal issues without showing its theoretical fragility and insufficiency.  

At any rate, although it is important to acknowledge beforehand this tortuous 
transposition of his philosophy into practical and institutional problems, as democracy and 
constitutionalism, we could say, on the contrary, that his thinking, since the beginning, was 
someway immersed in political themes. His biography doubtless pushed him into the realm of the 
debate on alterity, and, even though his initial works were more concerned with the philosophical 
purpose of disclosing and undercutting the metaphysics of presence, there were already strong 
messages we could apply to practical problems. The political accent in his last works was a clear 
demonstration of this connection. Derrida himself acknowledges that he “expected to be able to 
articulate [his] work of deconstruction with a renewed concept of politics”61. Différance, now 
immersed in the political realm, becomes a word of action. By emphasizing the alterity through 
the dimension of democracy, Derrida writes an invaluable book, The Politics of Friendship 

                                                
57 Jacques Derrida, "The Deconstruction of Actuality," in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: 
Stanford University Press, 2002), 93.  
58 Bernstein, “An Allegory of Modernity/Postmodernity: Habermas and Derrida,” 83.  
59 See Habermas, Der philosophische Diskurs der Moderne, 219/46.  
60 Bernstein, An Allegory of Modernity/Postmodernity: Habermas and Derrida,” 93.  
61 Jacques Derrida, "Entretien par Jerôme-Alexandre Nielsberg - Penseur de l'événement," L'Humanité 28 (January 2004), 
translation mine.  
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(Politiques de l´Amitié)62, which announces his perspective of a “democracy to come”. And, as 
well as the active movement that différance projected towards the other, the democracy to come, 
as he himself sustains in another text, “does indeed translate or call for a militant and 
interminable political critique”63. It seems that he designed a distinct and powerful theoretical 
approach to account for a political action; nevertheless, this did not mean a reformulation of his 
previous works. Although now inserted into practical reflection, we can also examine the debates 
on politics through the dimension of metaphysics and this attempt to disclose and undercut it. The 
politics, public institutions, democratic regimes, constitutional principles, for instance, can 
express the sign of presence, defend different types of identity, fulfill the absence, the lack of a 
sort of discourse that reifies the movement towards the other.  

When, for example, we investigate an institution, we can register that it undermines this 
democracy to come insofar as it closes the possibility of alterity. The openness brought by this 
coming of the other is closed by placing a logos, an identity behind the context, as if it could 
govern and guide somehow the desideratum of society. As Derrida says, “nondemocratic systems 
are above all systems that close and close themselves off from this coming of the other”64. More 
than ever, here the particularity of a context gains relevance in reflection. Différance, as this 
infinite possibility, this dynamics towards the other, without, nonetheless, forgetting the 
insurmountable metaphysics in reality, since language is metaphysical, is examined from the 
singularities of a political context. It has thereby a practical and significant application: the 
disclosure of metaphysics is a crucial step on the way to exercise politics regarding the otherness:  

For democracy remains to come; this is its essence in so far as it remains: not only 
will it remain indefinitely perfectible, hence always insufficient and future, but, 
belonging to the time of the promise, it will always remain, in each of its future times, to 
come: even when there is democracy, it never exists, it is never present, it remains the 
theme of a non-presentable concept65.  

Consistent with this premise, the initial quotation we introduced in the last topic – “for the 
present, to me, democracy is the place of a negotiation or compromise between the field of forces 
as it exists or presents itself currently (…) and this ‘democracy to come” 66 – now seems much 
more understandable. The democracy to come links with the previously discussed unlimited play 
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of signs. The traces, the forces empirically presented in the public realm, have to deal 
continuously with this promise of a democracy to come. This is where Derrida’s stress on 
negotiation appears. Negotiation requires this act of responsibility towards the future in a present 
that aims, as an obligation, at protecting the other’s otherness. It is carried out in the interaction 
between the reality, with its differential forces, and the to come. Notwithstanding that the 
democracy to come does not confound itself with the negotiation, there is no sense at all in 
thinking about this to come without the empirical process of play of forces where negotiations 
take place. There is no democracy to come that is, at a certain time, considered apart from the 
singularity of a context. It is not an abstract entity behind reality, but rather the condition itself of 
a dynamics of possibilities manifesting in reality: “It makes possible the impossible, the coming 
of the other, the invention of the future”67. It is a future, nonetheless, which is projected without 
obliterating the past, even though incompletely recollected and gathered as fragments. This is the 
reason why the process of negotiation is violent: it has incessantly to deal with momentary acts 
and decisions that are insufficient regarding the other’s otherness. In sum, the democracy to 
come, in Derrida’s philosophy, is the possibility of overcoming a repetition of the same, and is 
also what makes negotiation a tense moment: it “operates in the very place of threat, where one 
must [il faut] with vigilance venture as far as possible into what appears threatening and at the 
same time maintain a minimum of security – and also an internal security not to be carried away 
by this threat”68.  

 Accordingly, democracy refers to this realm of possibilities opened by the process of 
negotiation, in every singularity of a reality, where the future is stressed by this democracy to 
come and where the past, never entirely recollected, offers a minimum of security: “Thus, there is 
a feeling of duty – a respect for the law”69. This is the reason why, for Derrida, the institutional 
history, its knowledge and experience, plays a central role in the democratic field. However, on 
the other hand, the stress on the past does not mean the denial of the “impossibility of 
stopping”70, of this “fatigue, of this without-rest, this enervating mobility preventing one from 
ever stopping”71 democracy to come brings in this process, for it would mean the closeness of the 
realm of possibilities that is necessary for democracy. He is not, for this reason, a radical 
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philosopher that intends to disrupt or replace the institutional background, but rather he attempts 
to set forth a critical thought that refers to the possibility of its always-necessary improvement 
without establishing a timeline of progress.  

If we could sustain a sort of radicalism in his philosophy, then this would be concerned 
with his effort to disclose and undercut the metaphysics of presence also in the political ground. 
Nonetheless, it is precisely this “radicalism” that denies the possibility of establishing an entire 
political rupture to the extent that this could lead to a form of identity, a form of metaphysical 
presence. A new sort of presence would fulfill the lack following the previous presence, and 
thereby the free play of traces where democracy should take place would be interrupted. There 
would be no more negotiation, not at least a negotiation that acknowledges its own impurity. If 
democracy “is what it is only in différance by which it defers itself and differs from itself”72, and 
thus “interminable in its incompletion beyond all determinate forms of completion”73, the 
negotiation that takes place in its ground cannot be pure. This is why it has to negotiate, or the 
“thing would be even more impure”74. The openness to a realm of possibilities is what Derrida 
always sustained in politics, not a replacement or disruption of the past by a future-present 
conceived as a kind of pure entity which negotiation would, at a certain time, accomplish. 
Deconstruction, after all, does not avoid tradition, but it does attack the closeness of the alterity 
that a past or a future-present could bring forth. Hence, if negotiation is “none other than 
deconstruction itself”75, then it is not destruction:  “If deconstruction were a destruction, nothing 
would be possible any longer”76. Instead, it is a continuum of invention and reinterpretation, 
which, although “[involving] the structures’ or the constructa, the things constructed that make 
life or existence possible”77, it is critical of it, for it does not see them as stabilized throughout 
time.  

Democracy is thus marked by iterability, whereby we cannot presently take the past as a 
simple repetition, but as part of a process of reinterpretation and invention regarding the context 
in order to produce something new. The invention, which is characteristic of the democratic 
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realm, is thereby to produce iterability78. Therefore, democracy cannot represent a sign of 
identity, but the play of traces that manifests this negotiation between the present and the to come 
with no guarantees regarding the future. The iterability exposes the negotiation that takes place 
between the impossible and the present, as to render possible the democracy itself. For 
deconstruction is “the experience of impossible”79, the institutional and cultural heritage must 
entail its own perspective of deconstruction, as the iterability shows it up, in order to avoid the 
closeness of the indispensable play where democracy manifests itself. As the impossible, 
accordingly, the democracy to come is the political accent on différance80, the other that is 
necessary in the process of negotiation where iterability manifests itself. It makes possible the 
interminable openness: “The impossibility, the possible as impossible, is always bound to an 
irreducible divisibility that affects the very essence of the possible”81, after all. This to make 
possible that is characteristic of deconstruction, hence, deals incessantly with a past, never 
entirely gathered and recollect, as a way to construct what will also be the subject of 
deconstruction. If it is to have respect for a past, for an institutional tradition, on the one hand, it 
is indispensable to acknowledge that it also has to be deconstructed, on the other – this is where 
negotiation is taken into account: “One cannot imagine oneself alive renouncing all 
consciousness, all presence, all ethics of language: and yet this is precisely what must be 
deconstructed”82. 

In any case, a very important aspect we must stress in order to avoid misunderstandings 
concerning Derrida’s philosophy is that negotiation is not a place for prophetic or progressive 
guarantees. Democracy to come, although linked with this dynamics towards the other, does not 
indicate a better future than the present; it is not a future-present: “The ‘to-come’ not only points 
out to the promise but suggests that democracy will never exist, in the sense of a present 
existence: not because it will be deferred but because it will always remain aporetic in its 
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structure”83. For this reason, this democracy to come seems to be an impossible project, “a 
democracy not to be identified with any of its existing institutional forms”84. In negotiation, 
therefore, what really matters is that the realm of possibilities remains open. Were there, 
otherwise, this progressive term, as if the future were better than the present, then it would be 
necessary that we placed a rule or a criterion in order to determinate how better a reality is in a 
certain time. It is not a regulative idea in the Kantian sense, either85. For Derrida, after all, “there 
is no general law, there is no general rule for negotiation”86. An existence of a rule in the field of 
negotiation would mean placing an identity in what supposed to be a free play of signs. In sum, 
this free play of signs, this free play of forces that is so central to Derrida’s philosophy would not 
be so freely conceived to the extent that it would be submitted to a sort of presence. Furthermore, 
it would contrast with one of the main characteristics of différance: a certain essentialism would 
take over the very singularity of the context. Derrida himself mentions that “there are only 
contexts, and this is why deconstructive negotiation cannot produce general rules, ‘methods’”87. 
When, nonetheless, we take into account a prophetic or progressive term, rather than the accent 
on this healthy scenario where deconstruction takes place “here and now”88, a stress on criteria – 
a kind of logos – is assumed. And, as we can observe in this process, the consequence is to put 
democracy in jeopardy. If democracy is this “place of a negotiation or compromise between the 
field of forces as it exists or presents itself currently (…) and this ‘democracy to come” 89 , then it 
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stops manifesting itself insofar as this negotiation is closed by an identity, a presence, a logos, a 
general method fulfilling the to come of an event.  

Yet, this risk of interpreting Derrida as a philosopher of a certain prophetic and 
progressive timeline when democracy is at stake is not only erroneous, but also adopting him as a 
defender of a past as the reference denies the very basis of différance and deconstruction. The to 
come, after all, does not mean something that is temporal, but rather the time itself. As Caputo 
concluded, “the to come enjoy[s] an ‘infinitival’ structure that never takes a finite form”90. 
Therefore, thinking of democracy as a timeline, where there is a past as a self-correct learning 
process (although offering security), does not correspond to the fragmentary accent on traces 
Derrida so intensively worked with. This fragmentary character, nonetheless, does not mean we 
cannot “distinguish between better and worse political efforts to show fidelity to the 
unconditional”91. It is not relativism. It simply indicates that, although the past offers a minimum 
of security, what remains are the traces, which can always be deconstructed. The conception of a 
self-learning process inscribes an idea of progress that is absent in Derrida’s approach. We cannot 
interpret Derrida's philosophy as establishing conditions of a progress, but instead as an uneasy 
and infinitival movement towards the other’s otherness, which means undercutting the 
metaphysics of presence in this process. There is, for this reason, a promise in the concept of 
democracy, and also a paradox that is at the core of this negotiation between a present and an 
infinite promise. The democracy to come, contrary to the finite present, “always remains 
inaccessible, not just as a regulating ideal but also because it is structured like a promise and like 
a relation to alterity, because it never possesses the identifiable form of the presence or of the 
presence to self”92. By stressing this inaccessible and open future, hence, Derrida sustains the 
respect for all singularities, for the heterogeneous, for the other:  

   Everything is at play in this paradox that I cannot develop here: Singularity is 
never present. It presents itself only in losing or undoubling itself in iterability, thus in 
the mark and the generality or ideality that, moreover (threat or luck), will allow later for 
a calculated negotiation between the presentable and the nonpresentable, the subject and 
a-subjective singularity, rights and justice beyond rights and ethics, and perhaps even 
beyond politics (…) The here-now indicates that this is not simply a question of utopia. 
There is a constant and concrete renewal of the democratic promise as there is of the 
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relation to the other as such, of the relation to infinite distance, incalculable 
heterogeneity, etc.93 

The accent on this connection between the present field of forces and this promise sets 
forth the demanding theme of responsibility. If it is to sustain a responsible decision, it means it 
always works with the ‘perhaps’ in this process of negotiation94: “But this ‘perhaps’ would be 
that of the possible and the impossible at the same time, of the possible as impossible”95. There 
are no guarantees, certitudes when we have to take a responsible decision. The openness brought 
by the to come irrupts as a deconstruction, but not destruction, of any dogmatic certitude that 
somehow could guide at first our decision. The negotiation between this promise and the present 
field of forces leads to a responsible decision to the extent that it settles the aporia of 
undecidability in its basis: “To think responsibility calls indeed for an absolutely unprecedented 
responsibility, one that cannot look back upon given assurances, but that is attentive to and 
responsive to the structural features of undecidability characteristic of responsibility itself”96. 
Inasmuch as the history is never linear and thus cannot be entirely gathered and recollected, and 
the future is marked by a promise full of uncertainties, the singularity of the context addressed to 
the other’s otherness keeps alive the imperative of incessantly questioning the origins, certitudes, 
memories that are in the core of deconstruction. As Derrida remarks, “responsibility without 
limits”97 is connected with this precedent philosophical and cultural heritage the subject receives 
- “the task of a interpretative memory is at the heart of deconstruction”98 - but, on the other hand, 
this responsibility is concerned with a “heritage that is at the same time the heritage of an 
imperative or of a sheaf of injunctions”99.  

 Hence, it is not a recollection of the past, but rather the impulse towards a continuous 
reinvention by questioning these origins, these dogmatic certitudes. We receive the heritage, and 
this encompasses the responsibility itself as a critical interrogation of all concepts and references 
that are part of this legacy. This unwearied interpretability and reinvention, which is the heritage 
itself and the character of responsibility, accordingly, is an aporetic experience as long as a 
selection of what was inherited takes place by promoting the reinterpretation of the tradition 
according to the particularity of a context, to the singularity of the other’s otherness: “To be 
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responsible in the name of heritage is to be governed by the need to intervene in what we 
received, and thereby restarting in a singular and new way this heritage itself”100. Thinking 
democracy entails this responsible act towards the otherness, which means deconstructing the 
assurances and rules (as a logos) that could guide decision-making: all is construed in this 
contextual negotiation that never forgets the inherent undecidability that is linked with the 
impossible experience the to come brings forth: “I think this impossibility, and it is there that I 
think what my responsibility should be, which is to say, infinity”101.  

As a reflex of the discussion about différance, democracy requires, for this reason, a non-
fundamentalist, yet non-arbitrary (since not voluntaristic)102, process of decision-making. The 
unlimited play of signs, the traces, the metaphors, are here transported to the political dimension 
of the inevitability of a future surrounded by uncertainty and even the risk of disrupting the 
negotiation between the democracy to come and the present field of forces by a form of 
essentialism or dogmatic structure. The risk is always present. Derrida argues that “without the 
possibility of radical evil, of perjury, and of absolute crime, there is no responsibility, no 
freedom, no decision”103. This is, indeed, the immediate consequence of the openness différance 
brings forth, but, on the other hand, it is this openness that also guarantees the very functioning of 
democracy. There is no democracy without the threat that is at the heart itself of its inventive and 
interpretative character, or, in Derrida’s words, “democracy protects itself and maintains itself 
precisely by limiting and threatening itself”104. For there are no guarantees, what escorts 
democracy is merely the ‘perhaps’. And what escorts the responsible decision is this eternal 
undecidability, which opens it up to the other and reflects itself on the always-indispensable 
singularity of a context: “There is no other decision than this one: decision in the matter and form 
of the undecidable”105. Democracy functions thus in this field of forces, differential forces,  
where a responsible negotiation is carried out through iterability, which is marked with the 
heritage, the to come, and its threat. Democracy is marked by undecidability.  
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5.2.3.  The To Come in the Negotiation Between Constitutionalism and Democracy   

The previous arguments and concepts have enormous effects when we examine, more 
particularly, the unlimited play of traces and the promise of the to come within the context of the 
relationship between constitutionalism and democracy. The previous discussion about  différance 
as this dynamical openness of presence/absence now reaches the compromise between 
constitutionalism and democracy. As introduced in the core of the concept of responsibility, the 
undecidability is unavoidable if we think of the contradictory structure embedded in the concept 
of democracy to come. The negotiation between the to come and the field of forces as they 
currently present themselves - this incalculable, impossible and nondeductible aspect of the to 
come in contrast to a reality in any responsible decision -, after all, is behind Derrida’s political 
thought: “It is on the basis of this undeconstructible infinite responsibility that one is propelled 
into moral and political problems, into the realm of decision”106. When, therefore, Derrida 
highlights the openness encompassing the decision as a continuous reinterpretation in accordance 
with the context of an event, he acknowledges, in the political realm, the gap that exists between 
the presence and the absence as the necessary condition for democracy itself. As an attack on the 
identity derived from the shortcoming of the movement towards the alterity, democracy needs its 
other as a means to remain open to the future. Democracy needs constitutionalism. As well as the 
responsibility and the negotiation, this relationship with the other is woven into insurmountable 
undecidability. It is the infinitival play of democracy and constitutionalism that shows the 
openness to the other. It is a play, besides, that remains open as the coming of the ‘perhaps’, as a 
sign of its always-remained undecidability.   

The accent on différance ensures that the connection between democracy and 
constitutionalism is always deferred, inasmuch as différance can never mean the destruction of 
the gap existing between the same and the other. The democracy, as a consequence, cannot be 
confounded with constitutionalism and vice-versa to the extent that this would stop the play and 
even interrupts the dialectical movement towards the other’s otherness. In sum, the destruction of 
this interaction would result in interrupting the dynamics of time, for there would no longer be 
the to come, the infinitival time itself.  Accordingly, the unlimited play of traces, in the political 
realm, can only be preserved insofar as a continuum in negotiation takes place by never 
disrupting this complex and irreducible interaction between both. Under other circumstances, the 
fulfillment of this lack – the absence of transcendental signified – would bear a metaphysical 
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thought at the heart of the political field, and thereby jeopardize the democracy itself.  Politics 
possessed by metaphysics is the closeness of the realm of possibility, the disruption of the 
coming of the impossible, and thereby the denial of democracy: “When a democracy attempts to 
close off this openness to the other (which is the very condition of democracy) then democracy 
commits suicide”107. Metaphysics breaks up the movement towards the otherness, and thus ceases 
the indispensable interaction between democracy and constitutionalism. This connection, for this 
reason, must be intense, complex, dynamical, but, above all, remain open. Whereas democracy 
evokes the sovereignty of people, who have to reinterpret and shape endlessly the constitution, 
establish its conditions and bestows its legitimacy, the constitutionalism sets up how the exercise 
of this sovereignty will take place by submitting it to the rule of law and basic rights. To remain 
open to the other, “constitutionalism must be at once iterable by (because the ground of) and 
alterable by (because the product of) democracy”108; “the condition of possibility of 
constitutionalism (namely, democracy) is simultaneously its condition of impossibility and limit 
(and vice versa from the viewpoint of democracy)”109, and this means that one cannot assume the 
other’s place, or it would simply interrupt the democratic time marked by iterability.  

The mediation between democracy and constitutionalism, since permeated by 
undecidability, brings forth an instigating structure that shapes the functioning of constitutional 
democracies. There are no simple resolutions in this process: the threat encompassing 
undecidability is a necessary motor for this interaction between both and also a condition to avoid 
that one overcomes the other. The gap between them is to remain unfulfilled, but also is to be 
dynamical and aware of the responsible call to the other. The otherness points out that one cannot 
be the other, nor jeopardize the other, but, on the other hand, cannot subsist without the other. 
Since the signifier does not exist without the signified and vice-versa (as the same presupposes 
the other), democracy and constitutionalism are inseparable, though not confounding. Both 
function by negotiating the conditionality of a reality and the unconditionally of the to come, as 
an openness towards the other and an endless process of interpretability and reinvention. The 
undecidability of the process, therefore, marks their constitutive and asymmetrical interaction as 
a process of limiting and enabling their very functioning. Both are, therefore, the condition of 
possibility of the other and both presupposes and constitutes the other. Since characterized by 
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undecidability, there is neither origin nor end in this process: what remains is simply an infinite 
regress110. 

The conclusion that democracy and constitutionalism are inseparable and not 
confounding, yet permeated by the undecidability, is a very strong argument to understand how 
we can examine différance within the political realm. It is a play between the same and the other, 
the presence and the absence, the signified and the signifier, but never the prevalence of one over 
the other. It is the same message: there cannot be a transcendental signified behind politics, since 
there would be no movement towards the other and legitimate transformation. The logocentrism 
means an attack on the free play of traces where constitutional democracy should develop itself. 
But the question is how it develops itself in the practice. How can we reinforce constitutional 
democracy in every new context? In reality, constitutional democracy is marked by a continuum 
of responsible decisions that take place through iterability. The differential forces and the 
promise of the to come are negotiated in order fight against the identities that undermine the 
possibility of thinking of the alterity. The negotiation address to the other; it opens up the 
possibility of deconstruction; it leads to the autoimmune character of constitutional democracy, 
that is, its capacity of self-critique and perfectibility111 in every new event. On the one hand, 
constitutional democracy requires the calculable, the differential forces, the institutional history; 
on the other, it demands the promise, the incalculable, the absolute singularity of the other’s 
otherness, the democracy to come. In this process, political decisions must transform realities, as 
an urgent call against identities, the logocentrism. Decisions have to direct themselves against 
metaphysics. Hence, it is a practical and intervening call, for “the thinking of différance is also, 
therefore, a thinking of urgency”112. Constitutional democracy is characterized by its capacity of 
action (otherwise it would imply inaction and lead to metaphysics, because the other would be 
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forgotten), by a continuum of decisions that, in order to be responsible, thinks of the alterity: “We 
cannot escape responsibility, decision, and choice. They are thrust upon us by the other”113.  

This interaction leading to practical interventions, therefore, is pervaded by a continuum 
of decisions that should reflect iterability and différance. Constitutional democracy functions by 
means of an “active and interminable critique”114 that affects dogmas, certitudes, prejudices, 
identities, in order to reinvent them in conformity with the singularity of the event, of the other’s 
otherness. Every decision in this process, as a consequence, inasmuch as it has to deal with the 
complex interaction between constitutionalism and democracy, is inevitably a “madness”115. It is 
not a total destruction of the heritage, but it is not its simple reproduction. More particularly, 
constitutional democracy is neither simply the sovereignty of people nor the constitution and the 
institutional history it follows. It cannot be a reconciliation of both, either. But we must negotiate. 
This has to be done by taking into account the inevitable threat of setting one up as a form of 
presence, instead of seeing the constitutive gap embedded in their compromise towards the 
other’s otherness. This is why constitutional democracy is a very anguishing process. It is marked 
by a continuum of decisions that have to abruptly interrupt the negotiation that takes place 
between the conditional of a moment and the unconditional of the to come in a way that 
democracy and constitutionalism should be mediated without putting each other in jeopardy. A 
responsible decision, in this field, is a decision that takes into consideration the risks involved in 
this mediation according to the singularity of the context, for there is always uncertainty and 
undecidability, while keeping alive the irreducible incommensurability of the other’s otherness: 
“No code can close the gap or diminish the undecidability that confronts us in making an ethical-
political decision or choice”116.  

Moreover, the responsible call – this urgent call in which constitutional democracy 
expresses in the practice - knows the threats that are at the heart of this negotiation. There is no 
responsible decision that is unaware of the risks of negotiation, thereby of the aporia of 
undecidability, and it must be taken by focusing on the particularity of the context: “There must 
be decision, there must be absolute risk, and thereby there must be the undecidable”117. The 
articulation of democracy and constitutionalism, for this reason, is embedded in this play where 
responsible and urgent decisions are taken, and where the constitutive gap between them remains 

                                                
113 Bernstein, “An Allegory of Modernity/Postmodernity: Habermas and Derrida,” 85. 
114 Derrida, Rogues: Two Essays on Reason, 86.  
115 See Derrida, “Force of Law,” 967.  
116 Bernstein, “An Allegory of Modernity/Postmodernity: Habermas and Derrida,” 84.  
117 Derrida, “Negotiations,” 31.  
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open and unfulfilled. In this realm, the question about the legitimacy of a political transformation 
and of the practice of an institution gains a very relevant focus of analysis: the play between 
constitutionalism and democracy, since not fulfilled by any logos and carried out only through 
iterability, leads to responsible decisions in the political arena, and this is the premise to evaluate 
the legitimacy of a certain practice. Likewise, this is also the realm where constitutional 
democracy links itself with decision-making. In this matter, the premises examined about the 
negotiation between constitutionalism and democracy resounds through its counterpart in 
adjudication. Constitutional democracy is also characterized by a continuum of decisions in the 
field of legal argumentation. In this subject, there is also negotiation, which is carried out 
between the dichotomy of law and justice. A responsible decision in adjudication, which deals 
with the differential forces in reality and the to come, now a justice to come, might also be 
marked by iterability and the absence of transcendental signified. It is a more particular subject, 
but, like all concepts and arguments brought by Derrida, it is identified by this message brought 
by différance: in adjudication, there must be also the purpose of disclosing and undercutting 
metaphysics. 

 

5.2.4. Différance within the Context of Decision-Making: The Negotiation Between Law and 
Justice and the First Insight into Legitimacy 

From the standpoint of this articulation of democracy and constitutionalism, two relevant 
questions, nonetheless, still need to be challenged. First, even though the gap between them is to 
remain open and unfulfilled, it is not yet clear how this openness to the other’s otherness extends 
to the institutional discussion about the realm of legal rights, and more particularly the way legal 
rights are taken in the process of decision-making. Second, constitutionalism and democracy lead 
to the question of legitimacy, and thereby how the to come of democracy keeps alive a 
continuous project of legitimation118. In this matter, the accent on negotiation reaches Derrida’s 
discussion about the American Declaration of Independence119 to show how law, at the precise 
moment of foundation, excluded the other’s otherness, as a power against the Other120, and how 
this violence is reproduced throughout the time. Both questions are interconnected. The extension 
to the discussion about adjudication is the counterpart of the foregoing negotiation between 

                                                
118 We will examine this discussion further, in order to show how methods and criteria, as balancing, in decision-making can 
become a sort of logocentrism that closes the gap between constitutionalism and democracy. 
119 See, for this purpose, Derrida, “Declarations of Independence,” 46-54.  
120 See Milovic, A Impossibilidade da Democracia. 
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constitutionalism and democracy, which now is expressed through the negotiation between law 
and justice. The discussion about legitimacy, in its turn, although initially constructed in the 
political realm of the negotiation between constitutionalism and democracy, reverberates through 
the process of decision-making, insofar as the debate on legitimacy can also be visualized in the 
negotiation between law and justice. More specifically, the question here is to see how a decision, 
even though practicing violence (every law, after all, practices violence, since it cannot entirely 
render justice to the other), can be legitimate. Legitimacy and violence seems to be a tensional 
paradox that occurs in the realm of adjudication, which connects the second question to the first: 
law, as an expression of power, as a sign of force and violence, is taken by its always-present 
capacity to produce injustice. The outcomes of this discussion in the particular debate on 
decision-making are central: there is no decision without the risk of failure, of the threat of 
injustice, and it is thus, paradoxically, the condition itself of the possibility of justice. This 
conclusion connects, in turn, the second question to the first: the very condition of justice, even 
though never reached, for justice is, like democracy, a to come, is the very condition of 
legitimacy.  

Moreover, the previously discussed openness we assumed in the relationship between 
democracy and constitutionalism reflects on the openness of the process of adjudication, here 
exposed by the negotiation between law and justice. The foregoing conclusions, accordingly, 
apply here. This negotiation, as the previous one, is to remain open and unfulfilled; it is to keep 
alive the endless potentiality of interpretation and transformation. At the same time, this openness 
carries its own threat of closeness, and, more specifically, the closeness of the realm of possibility 
in adjudication. When democracy and constitutionalism are at stake, and one of them is put in 
jeopardy, the play is interrupted by this closeness and thus constitutional democracy commits 
suicide. When decision-making, inherently violent, does not take into account the play between 
law and justice, and settles any sort of metaphysical thought as a justifying logos, there is no 
responsibility, and, hence, it commits injustice. On the side of the question about legitimacy, the 
same reasoning applies. As well as in the negotiation between constitutionalism and democracy, 
in the negotiation between law and justice, there should be autoimmunity121, as the right to self-

                                                
121 Derrida develops a very instigating analysis of democracy and its autoimmune character in his book Rogues: Two Essays on 
Reason where he remarks that, by working the aspect that every identity presupposes the other, and thus cannot be entirely 
fulfilled, auto-immunity is part of democracy as a means to keep it open to the realm of possibilities, including the threat of the 
closeness of the play. According to him: 
       “If an event worthy of this name is to arrive or happen, it must, beyond all mastery, affect a passivity. It must touch an 
exposed vulnerability, one without absolute immunity, without indemnity; it must touch this vulnerability in its finitude and in a 
nonhorizontal fashion, there where it is not yet or is already no longer possible to face or face up the unforeseeability of the other. 
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critique and perfectibility122, and iterability, but now more directed to adjudication. Whereas, in 
the first case, a presence of logos would cause the attack on the right to criticize publicly 
everything that is brought up into the play, in the second, it would cause the practice, in a singular 
case, of violence without legitimation. In any case, the absence of autoimmunity and iterability 
would disrupt the democratic legitimation of a certain activity and expand the possibility of 
establishing through violence (no more legitimate) an identity in the political arena of public 
mobilization or in the legal space of decision-making. Besides, in any case, the forgetfulness of 
the other (constitutionalism as the other of democracy, and vice-versa; law as the other of justice, 
and vice-versa) would preclude deconstruction. This would lead to the loss of the possibility of 
surmounting the same structures, the identity. Indeed, the logical consequence of forgetting the 
other is the reinforcement of the same. This is the reason why if, instead of deconstruction, a 
logos were affirmed, then there would be no possibility of the ‘new’, of democracy, of justice. 
After all, “deconstruction is justice”123; deconstruction is a requirement for legitimation. Were 
there no deconstruction, and thus autoimmunity and iterability, there would be, instead, violence 
without legitimation, and the law, applied within a context of simple repetition without 
legitimation, could become a simple process of calculation or of identification of a particular will, 
which would be, definitely, neither just nor democratic. 

Hence, the interaction between democracy and constitutionalism leads to the debate on 
legal rights, on the negotiation between law and justice. If it is to think of legal rights under 
constitutional democracy, then we cannot forget this irreducible gap that is to remain open and 
unfulfilled by any type of logocentrism. Law, since marked by its inherent violence, needs, at 
least, to be legitimated, and thereby let deconstruction do its role. And, particularly, adjudication, 
above all, constitutional adjudication, needs to make deconstruction possible. If decision-making 
can never render presently justice124, for it would stop the play, then it needs, at least, to be 
legitimate, and, for that, take into account “the institutive act of a constitution that establishes 
what one calls in French l´état de droit”125. On the contrary, if we assume a logos as the 
referential guide for decision-making, then not only arises the practice of violence without 

                                                                                                                                                        
In this regard, autoimmunity is not an absolute ill or evil. It enables an exposure to the other, to what and to who comes – which 
means that it must remain incalculable. Without autoimmunity, with absolute immunity, nothing would ever happen or arrive; we 
would no longer wait, await, or expect, no longer expect one another, or expect any event” (Derrida, Rogues: Two Essays on 
Reason, 152).    
122 Ibid., 86. 
123 Derrida,“Force of Law,” 945.  
124 Ibid., 961.  
125 Ibid., 963.  
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legitimation, but also the decision becomes a reified discourse of reproduction of an identity. And 
this identity, in spite of taking into consideration l´état de droit, becomes a reference in itself, an 
essentialism against the singularity the context provides, thereby putting in jeopardy 
constitutional democracy. 

But, how can we observe the existence of this identity and logocentrism in the realm of 
constitutional rights, particularly in constitutional adjudication? How can we, after all, remark 
that the negotiation between law and justice (as the other facet of the negotiation between 
constitutionalism and democracy) is characterized, in a singular situation, by a metaphysical 
standpoint? How can a responsible decision be attained in this field? The title of Derrida’s book 
that explores this complex negotiation between law and justice already provokes some important 
questions. Force of Law (Force de Loi), originally called Deconstruction and the Possibility of 
Justice126, presents the sign of a strong perception of the necessary call for justice when 
deconstruction is at stake. In its content, the message - “deconstruction is justice”127 – seems to 
call everyone’s attention given the intriguing connection it brings forth: on the one hand, there is 
the theme deconstruction with all the implications and complexities this term yields; on the other, 
there is the theme justice, as a direct link with the discussion about law and its force. Both are 
involved in a mutual correspondence with différance. Force of Law introduces the previously 
discussed problem of différance and deconstruction into the debate on legal rights, and makes the 
link with decision-making. It also elucidates why, in order to undercut metaphysics, a certain 
logos cannot guide the negotiation between law and justice. The message is clear: there cannot be 
a metaphysical ground in the concept of justice. Indeed, justice means the effacement of any 
transcendental signified in the realm of legal rights.  

When Derrida sustains that “law (droit) is essentially deconstructible, whether because it 
is founded, constructed on interpretable and transformable textual strata (and that is the history of 
the law (droit), its possible and necessary transformation, sometimes its amelioration), or because 
its ultimate foundation is by definition unfounded”128, he is simply stressing this process of 
negotiation between the conditional of a reality and the unconditional of the to come, now a 
justice to come. This negotiation, similar to the one between constitutionalism and democracy, 
needs also to take into consideration the desire of keeping the past, traditions, identities alive, 
while simultaneously enacting deconstruction as a means to open them up to the threat the 

                                                
126 Jacques Derrida, "Deconstruction and the Possibility of Justice," Cardozo Law Review II, no. 5-6 (July-August 1990). 
127 Derrida, “Force of Law,”. 945.  
128 Ibid., 943. 
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unconditional brings forth. Law and justice connect themselves as an openness to a non- future-
present that will accentuate the singularity of a context as the expression of justice itself. As 
constitutionalism cannot be reduced to democracy and vice-versa, so justice cannot be reduced to 
law, and vice-versa. They presuppose and constitute each other, and never can be entirely 
reconciled:  

Justice can never be reduced to law, to calculative reason, to lawful distribution, to 
the norms and rules that condition law, as evidenced by its history and its ongoing 
transformations, by its recourse to coercive force, its recourse to a power or might that, 
as Kant with the greatest rigor, is inscribed and justified in the purest concept of law or 
right (…) The interruption of a certain unbinding opens the free space of the relationship 
to the incalculable singularity of the other. It is there that justice exceeds the law but at 
the same time motivates the movement, the history, and becoming of juridical 
rationality, indeed the relationship between law and reason, as well as everything that, in 
modernity, will have linked the history of law to the history of critical reason. The 
heterogeneity between justice and law does not exclude but, on the contrary, calls for 
their inseparability: there can be no justice without an appeal to juridical determinations 
and to the force of law; and there can be no becoming, no transformation, history, or 
perfectibility of law without an appeal to a justice that will nonetheless always exceeds 
it.129 

The message seems to set forth similar premises as the ones hitherto examined, but now 
centered on adjudication. Whereas the law refers to the real state of legal history, concrete norms 
and institutions, justice appears as the incalculable, the impossible, the to come. It is their 
interaction that permits initiating the movement towards the other, thereby not reducing the free 
play of traces to pre-established rules determining exactly how to proceed. We can now better 
visualize, therefore, the answer to the above questions. In the realm of the negotiation between 
law and justice, a responsible decision, while respecting the institutional history, the law and its 
movement, opens up the possibility to deconstruct them, which means neither destruction130 nor 
an inertial movement. Besides, since law is inherently violent, and, therefore, enforceable, 
consequently, justice needs paradoxically to be connected to the force of law. Justice must appeal 
to juridical determinations131. In this matter, we should stress a very important message here, for 
we will further apply it to the dogmatic problem investigated: if there is not this call, justice 
becomes a mere moralizing principle. The demand for the other would become a logos that could 
justify any practice. Justice would become a transcendental meaning.  

                                                
129 Derrida, Rogues: Two Essays on Reason, 149-150.  
130 See Derrida, “Negotiations,” 16.  
131 Ibid., 16. 
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The message of this relationship between justice and law is consistent with the perception 
that one of the conditions to avoid the use of legal discourse as a moralizing one is to take justice 
not as a logos behind the context, but rather as an openness to the context. There is no justice that 
does not critically take into consideration the institutional history and deconstruct it, and this is, 
indeed, the condition itself of keeping present the force of law. The call for justice embodies the 
negotiation with the law: “Both calculation and the incalculable are necessary”132. There is, 
consequently, a very specific correlation between both: if the accent is put on one of them to the 
detriment of the other, there is no more play, no more negotiation, and thus a metaphysical 
thought is affirmed. First, the metaphysics of the justice would mean the forgetfulness of the 
institutional history and the force of law, and, since justice relates to the respect for the 
singularity of a context, there would not be, in fact, justice. Second, the metaphysics of law 
would express the indifference to the other, and thus indicate a simple repetition of the same 
structures, as if the law were a ground in itself. Both are prejudicial for constitutional democracy: 
they represent the other facet of the disruption of the play between democracy and 
constitutionalism. If there is no negotiation between law and justice, there is no negotiation 
between constitutionalism and democracy. As democracy without constitutionalism would open 
up the space to the voice of majority, even when it disregards minorities, so justice without law 
would open up the space to practicing violence without legitimation. As constitutionalism 
without democracy would suffer from a crisis of legitimation, so law without justice would suffer 
from the incapacity to question its own basis, and thus repeat the same. Hence, there is no justice 
without law; there is no democracy without constitutionalism.  

For it is to keep open the negotiation between law and justice – similarly to the 
negotiation between constitutionalism and democracy - decisions must be aware of the call for 
responsibility, and also the threat embedded in this process. The risk surrounding decision-
making is always present. But the risk becomes reality when the gap between constitutionalism 
and democracy is closed, and subsequently the gap between law and justice. On the one hand, 
justice stops being the openness to the other to become the enclosure of the other and the 
justification of the same. And the law, by following this transcendental signified that justice 
embodies, is applied with no further justification but the ground in itself of this transcendental 
signified. As a consequence, the play where constitutional democracy takes place and where 
justice and law should be negotiated is dominated by a logos, a substantiality that delineates the 

                                                
132 Derrida, Rogues: Two Essays on Reason, 150.  
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itineraries of a seeming democracy, for there is no more critique, there is no more the 
autoimmunity, there is no more undecidability. The fragile character that embeds in the 
negotiation between democracy and constitutionalism, and justice and law – which is, 
nonetheless, the condition itself of self-critique and perfectibility – is now replaced by the safe 
place the logos brings forth, a moralizing logos, which uses the force against democracy, uses the 
force against justice, uses the force without legitimation.  

This argument is a serious one: against the metaphysics, justice cannot become a 
moralizing principle, for it would mean, in decision-making, the denial of the institutional history 
and the inherent enforceability of law. Legal interpretation, as a consequence, would not have the 
minimum of security133 necessary to confront with the threat of the to come, which is, now, 
possessed by a certain substantiality. Without the law, there would be no justice, but rather a 
substantiality in its place. Without justice, there would be no law, but rather a certain ruling 
without legitimation. In addition, every law, in order to be law, needs to have the enforceability, 
this ability to be applied with force: “There is no such thing as law (droit) that doesn’t imply in 
itself, a priori, in the analytic structure of its concept, the possibility of being ‘enforced’, applied 
by force”134. This means that law has, in its structure, the ability to be applied, even when the 
addressee does not intend to obey it. But, since law can enforce someone, it must do it in a 
legitimate way. To be legitimate, the decision needs to keep unfulfilled the gap between law and 
justice (which reflects upon the gap between constitutionalism and democracy), and therefore 
justify itself through iterability. The play between law and justice, on that account, is carried out 
not from a substantiality, which hat has to be attacked, but from its own performative process in 
which different forces interact with one another and gain new signification in conformity with a 
particular context135.  

The legitimate use of force appears, for this reason, in connection with différance, with its 
performative construction according to the time, but also embodies the paradoxes and conflicts of 
this process. It refers to history. On the other hand, it is exactly this connection with différance 
that does not limit it to history. The force must be open to the other. The force must be connected 

                                                
133 Derrida, “Negotiations,” 17.  
134 Derrida, “Force of Law,” 925. 
135 According to Derrida: 
       “A first precaution against the risks of substantialism or irrationalism that I just evoked involves the differential character of 
force. For me, it is always a question of differential force, of difference as difference of force, of force as différance (différance is 
a force différée-différante), of the relation between force and norm, force and signification, performative force, illocutionary or 
perlocutionary force, of persuasive and rhetorical force, of affirmation by signature, but also and especially of all the paradoxical 
situations in which the greatest force and the greatest weakness strangely enough exchange places. And that is the wholly history” 
(Ibid., 929). 
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to justice; as well, justice must be connected to the force: “If justice is not necessarily law (droit) 
or the law, it cannot become justice or de jure except by holding force or rather by appealing to 
force from its first moment, from its first word”136. That is to say, the force, in order to be 
legitimate, needs to be in a play with justice and vice-versa, and thereby decision-making, 
although enforcing the law, needs always to regard the other. It has to maintain this double bind 
in negotiation, as a condition to attain the responsible act, the responsible decision. A responsible 
decision knows that the “law is essentially deconstructible”137, which means that is open to the to 
come, and thus is “constructed on interpretable and transformable textual strata”138. A responsible 
decision connects itself with institutional history and all complexities and tensions it 
encompasses, but, at the same time, it does not establish a last fundament in this process, because 
it knows that the ultimate foundation of law, which is the very justice, is by definition 
unfounded139. The fundament of law is the own absence of fundament. And this own absence of 
fundament and the deconstructible character of law makes deconstruction possible140. This 
relationship between the deconstructibility of law and the undesconstructibility of justice, since it 
is the own deconstruction141, is the mark of a responsible negotiation between law and justice in 
decision-making. 

A responsible decision, which is, in sum, an expression of deconstruction in a particular 
case, has, as a consequence, to face three important aporias. First, there is what Derrida calls 
épokhè and rule142, in which the singularity of each case is stressed by the premise that, in 
decision-making, there is, on the one hand, the need to follow the law, and, on the other, the 
indispensability of reinstituting and reinventing the law in conformity with the singularities of the 
case: “For a decision to be just and responsible, it must, in its proper moment, if there is one, be 
both regulated and without regulation”143. The process of decision-making cannot simply rely on 
the law, its history and its inherent enforceability, but must also reinvent it with reference to the 
case, “it must conserve the law and also destroy it or suspend it enough to have to reinvent it in 
each case, rejustify it, at least reinvent it in the reaffirmation and the new and free confirmation of 

                                                
136 Ibid., 935.  
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139 Ibid.  
140 Ibid., 945.  
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142 Ibid., 960. 
143 Ibid., 961.  
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its principle”144. There cannot be, therefore, an essentialism defining a standard to be followed 
when a case is to be decided, for every interpretation is always unique145.  

Second, there is the ghost of the undecidable146. Indeed, in order to render justice, even 
though never presently possible, a decision has to be made and needs to have, in its basis, the 
‘perhaps’ that undecidability brings forth. This is a condition for attacking the metaphysics of 
presence: “Its ghostliness deconstructs from within any assurance of presence, any certitude or 
any supposed criteriology that would assure us of the justice of a decision, in truth of the very 
event of a decision”147. Instead of these assurances, there is only an infinite and irreducible idea 
regarding the other’s otherness, an idea that is not a transcendental signified, but simply points to 
a “desire for justice”148, to the singularity of the other, as “the very movement of deconstruction 
at work in law and the history of law”149.  

Third, as a consequence of the premise that the negotiation between law and justice will 
inevitably have to face with decisions, for there is always in this process a thinking of urgency150, 
in every decision, we cannot escape from the “urgency that obstructs the horizon of 
knowledge”151. The negotiation between law and justice, accordingly, is not marked by a 
regulative idea, by a “horizon of expectation”152, for justice must be rendered immediately; 
decision-making is “always a finite moment of urgency and precipitation”153. On the one hand, it 
is impossible to gather and recollect entirely the past, the institutional history, the law; on the 
other, the justice is presently unattainable. For it deals with this interruption in space and time, 
“the instant of decision is a madness”154. It has, at its base, dissymmetry, because of the very 
character of differential forces, and violence155, since the to come cannot be entirely reached. 
Although justice is a to come, “the experience of absolute alterity”156, it is also the very condition 
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of history157.  The absence of a transcendental signified, in the realm of the negotiation between 
law and justice, is, consequently, the very condition of legitimate transformations. 

Briefly, since the negotiation between law and justice is in this realm of the calculable and 
the incalculable158, decision-making should be characterized simply by iterability, which 
encompasses the complexities and tensions of a past and a never reachable future. Decision-
making should let deconstruction do its role. The relationship between the calculable and the 
incalculable, the épokhè and the rule, the undecidable, the ‘perhaps’ in its basis, and the urgency 
that makes the double bind of law and justice the condition for the legitimate transformations of 
history bear the basis of Derrida’s deconstructionist approach in the realm of adjudication. By 
examining how decision-making is carried out in his book Force of Law, therefore, Derrida 
applied much of his previous concepts that he, since his study of language, carried out; however, 
they gain now a political and legal meaning and become a very powerful premise to understand 
and criticize how politics and legal adjudication take place. More directly, they become also a 
very relevant and powerful premise to develop the dogmatic problem investigated in this 
research. This is what the next section proposes: the connection of these premises with the 
dogmatic problem of the rationality of balancing. 

5.3. Balancing within the Context of Différance 

5.3.1. Introduction 

Force of Law introduces the double bind of justice and law as the expression of 
deconstruction, and hence the call for différance. It has the interesting ability to instigate the 
critique of the most central aspects and beliefs embedded in the debates on legal rights, and it has 
the potential to allow advancing on the critical reflection on institutions and how they operate the 
negotiation between law and justice, constitutionalism and democracy. Particularly, it permits 
establishing a critique of the way constitutional courts act when they decide cases. It is not a 
direct attack, though. As said previously, Derrida has not immediately been involved in the 
specific questions of decision-making, despite the fact that we could observe some analysis of it 
when he brings forth the three aporia (épokhè and rule, the ghost of undecidable, the urgency that 
obstructs the horizon of knowledge). But it seems to miss a deeper investigation of the 
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institutional background, and this is remarkably significant when we intend to go inside the 
structure of a methodology of decision-making and study the consequences it causes for 
constitutional democracy.  It is possible, nonetheless, to extend his thoughts to the dogmatic 
problem at issue. Constitutional rights, after all, are at the center of the debates on constitutional 
democracy, and the increasing influence and power of constitutional courts – and how they 
proceed in their function - are not detached from the argumentation concerning the relationship 
between law and justice. But how can we indentify this debate with the critique of the defense of 
the rationality of balancing, as Robert Alexy, in particular, interprets it?   

From the previous investigation, we can already conclude that, for every case, every 
decision requires a singular interpretation, the complexities and insurmountable dilemmas of 
constitutional adjudication inevitably disrupts the aura of safeness and relative stability the 
criteria and formula aims at bringing forth. The reconstructive and reinventive task that is at the 
core of deconstruction, when extended to constitutional adjudication, cannot simply be shaped or 
guided by an analytical structure based on logical considerations, as we observed in Robert 
Alexy’s Theory of Constitutional Rights (Theorie der Grundrechte)159. This is the very disruption 
of a responsible call for reconstruction and reinvention that takes place within the context of a 
negotiation between law and justice. For there is always negotiation, the free play of traces is 
marked by an inevitable unpredictability no formal parameter can apprehend. The problem of 
rationality, accordingly, seems much more complex. Since general rules do not apprehend 
deconstruction, every attempt to yield rationality simply through this connection of arguments 
with methods and formulas loses the most intimate countermetaphysical confrontation: for there 
are only traces160, whose signification is only attained to the extent that they are inserted into an 
unlimited play of signs in every new context, and where linguistic interaction puts into 
parentheses any reference, any rule, any method behind the context, constitutional adjudication 
also needs to put into parentheses any method, any formula that could define its itinerary. Hence, 
methods and criteria must be deconstructed.   

 When we investigate balancing, we shall raise the following question: is balancing part of 
the play? As such, does it let deconstruction do its role, or, instead, does it control the negotiation 
between law and justice, and, thus, disrupt the play? The second question stems from the first: if 
balancing disrupts the play, how does this logos operate? There are two hints of this 

                                                
159 See the fourth chapter. 
160 Bennington, “Derridabase,” 74 
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problematization, which are the hypotheses here: the first is the perception, as we will shortly 
examine, that balancing, when carried out with no boundaries, is not part of the play; rather it 
control, from outside, the negotiation between law and justice, and, hence, it disrupts the play; the 
second refers to a construction of a logos based on two essential presuppositions: a) the logos that 
operates from a conception of rationality connected to the promotion of correctness by deploying 
an analytical framework: we will call this logos of correctness-rationality (5.3.2); and b) the 
logos, resulting from the first one, that emanates from the belief that the analytical framework, 
since fulfilled with correct arguments accepted by rational persons161, bestows legitimacy through 
the idea of a “true argumentative representation”162, regardless of the possibility of undermining 
the enforceability of law: we will call this logos of legitimacy (5.3.3).  

 

5.3.2. Balancing and the Logos of Correctness-Rationality 

5.3.2.1. Previous Considerations 

The first hint is connected to the perception that balancing is not part of the play, but 
rather attempts to control it. As we examined in the last chapter, based on Robert Alexy’s 
thinking, there is a conviction that an abstract and analytically structured method that places 
arguments in logical grounds can rationally control and guarantee the correctness of legal 
interpretation. The question is whether an analytical framework that is itself not part of the play 
can capture the continuous negotiation between law and justice. In this case, balancing, instead of 
being deconstructed, and, as such, has no insurmountable origin nor a pattern behind its traces, 
presents itself as a natural consequence of any premise, which is not deconstructed, either. It is 
not necessary to go much further to conclude that balancing, embedded in the framework of the 
principle of proportionality, as Alexy defines it, develops in conformity with a premise that is not 
deconstructed, but only introduced as a natural result of the differentiation between rules and 
principles163. The premise here is the character of principles as optimization requirements. The 
character of principles implies the principle of proportionality and vice-versa164. In turn, 
principles, as optimization requirements, demand that they be realized as great as possible 

                                                
161 See Robert Alexy, “Balancing, Constitutional Review, and Representation,” International Journal of Constitutional Law 
(Oxford University Press and New York School of Law) 3, no. 4 (2005): 580.  
162 Ibid., 579.  
163 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 71-74.  
164 See Ibid., 100.  
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according to their legal and factual possibilities165. This is the structure of a circular system that 
justifies itself by itself. Nothing can surpass the premise that principles are optimization 
requirements, as well as nothing can overcome the presupposition that the character of principles 
and the principle of proportionality, and hence balancing, are necessarily associated. And, since 
we cannot surpass these presuppositions, it configures a logos: a logos that is simply presented as 
the condition for constitutional argumentation. 

In addition, apart from this natural presentation of the character of principles as 
optimization requirements and the unavoidability of the principle of proportionality, and 
particularly balancing, Alexy even defends that this procedure can be individualistically carried 
out166. This seemingly means: whereas arguments are to be extended to discourse167, the 
procedure itself can remain monological168. Since it is not projected into the realm of negotiation, 
but, instead, the negotiation is controlled by this formal system shaped monologically, 
consequently, a monological perspective shapes the different arguments gathered to decision-
making. The arguments, with their constitutional complexities and tensions, are placed, as 
judgments and propositions169, in a logical model balancing sets forth, exempt, though, from 
being part of the play, and, hence, it is not confronted but by itself. Accordingly, provided that 
the negotiation is controlled from outside, the gap between law and justice that is to remain open 
and unfulfilled is, nonetheless, closed and fulfilled by a logos guiding how the negotiation has to 
take place. The free play of traces is thus interrupted by a certain presence that is not part of this 
free play of traces, and this is why the singularity of the context, even when we sustain that there 
is no possibility to think of balancing detached from cases, is covered by a certain essentialism; 
an essence attempting to foresee or synthesize a contingence that, although impossible to be 
entirely gathered in the moment of decision-making, cannot be, without affecting the play 
between law and justice, monologically apprehended. 

This monologue, albeit the discursive character Alexy attempts to defend170, shapes the 
core of a construction that intends to yield rationality and correctness to constitutional 
adjudication.  It is behind its grounds that it is possible to control the evaluations of constitutional 

                                                
165 Ibid., 75.  
166 See Robert Alexy, Recht, Vernunft, Diskurs (Frankfurt a.M.: Suhrkamp, 1995), 104.   
167 As we will shortly see, even this discursive character turns into a monologue. 
168 See the last chapter, when we discussed Alexy’s Special Case Thesis (Sonderfallthese)  
169 See Alexy, “Balancing, Constitutional Review, and Representation,” 577.  
170 See Ibid., 577; Alexy, Theorie der Grundrechte, 498-501; Alexy, Recht, Vernunft, Diskurs: Studien zur Rechtsphilosophie; 
Robert Alexy, “Discourse Theory and Human Rights,” Ratio Juris  9, no. 3 (August 2007): 209-35.; Robert Alexy, Theorie der 
juristischen Argumentation: Die Theorie des rationalen Disurskes als Theorie der juristischen Begründung (Frankfurt a.M.: 
Suhrkamp, 1989). 
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rights and the empirical knowledge the judiciary apprehends. Ultimately, two metaphysical 
perspectives guides the negotiation between law and justice: first, the metaphysics that sustain 
that an analytic structure is indispensable to afford correctness and rationality to the process; 
second, the metaphysics that directly concludes that principles have to be considered as 
optimization requirements, as well as its consequent conclusion that the principle of 
proportionality, and thereby balancing, is indispensable in constitutional adjudication. Both 
metaphysics close the anatomy of a system that understands that rationality implies control and 
guarantee of arguments through the adoption of some formal boundaries, and both shape the two 
elements of the logos of correctness-rationality above indicated. 

These two metaphysics will be, therefore, the focus of the investigation in this topic. Both 
will demonstrate how the grounds for the defense of the indispensability of this structural-
analytical framework derive from a logocentric approach. Indeed, the purpose is to see how 
distant this procedure and the theory supporting it are from a conception of limited rationality. 
The first metaphysics relates to the eloquent defense of rationality, and the link with the claim to 
correctness, which Alexy establishes in his structural-analytical framework. The confront here is 
in the very basis of a belief that a procedure can yield rationality and correctness to decision-
making, or, better, how it can rationally control and guarantee the correctness of a decision by 
means of an analytically structured method that places arguments in logical grounds. This is also 
the space to show how a deconstructionist approach would see this problem differently. In this 
regard, the analysis will be carried out by separating them, didactically, as the logos of 
correctness (5.3.2.2.1) and the logos of rationality (5.3.2.2.2). The second one refers to the 
natural conclusion that principles are optimization requirements, which leads automatically to the 
indispensability of the principle of proportionality, and balancing consequently. But here, there is 
also a central issue that we must investigate, which will link the logos of correctness-rationality 
with the logos of legitimacy: for principles are optimization requirements, they become 
moralizing principles, and, as such, disrupt the play between constitutionalism and democracy. 
These two metaphysics close the structure of a monologue that is in the core of the logos of 
correctness-rationality, and open up the space to configuring the logos of legitimacy.  
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5.3.2.2. The First Metaphysics of the Logos of Correctness-Rationality: The Rationality and 
Correctness of the Analytical-Structural Framework. 

5.3.2.2.1. The Claim to Correctness as a Logos of Correctness 

The first investigation is concerned with the expected correctness this procedure is able to 
provide. In the basis of Alexy’s Special Case Thesis171, his purpose is clearly to connect legal 
arguments to moral ones. By extending this premise to constitutional adjudication, he attempts to 
demonstrate how the deployment of balancing associates rationality172 and correctness, as an 
“internal justification”173. According to him, the claim to correctness, indispensable in judicial 
review174, demonstrates the link between law and morality175. Indeed, he understands that 
“discursive constitutionalism, as a whole, is an enterprise of institutionalizing reason and 
correctness”176. We could consider it a plausible argument: reason and correctness, in 
constitutionalism, are associated with institutionalized discourse. Despite that, a problem appears 
in this field as a consequence of the prior perception that Alexy’s defense of balancing is not 
followed by placing this procedure in negotiation. The evaluation of correctness, given that it 
refers to a “rational” structure that can be carried out monologically, can also turn into a 
monologue. In this perspective, a judge can define, provided that she applies this structural 
framework, whether the argument is right or not, or, in other words, since, for Alexy, legal 
judgment is likewise a moral judgment,  good or bad177.  

                                                
171 See the last chapter (topic 4.2). 
172 See Alexy, Theorie der Grundrechte, 37-38.  
173 According to Alexy, the internal justification relates to the connection of the justification and the premises, that is, if the 
decision resulted from a justification that logically followed the premises (See Alexy, Theorie der juristischen Argumentation, 
273). It refers to the formal-analytical structure of legal justification, which guarantees its universality. We can call it the “rule and 
form of the formal justice” (Ibid., 280, translation mine). The internal justification differs from the external justification, which 
relates to the justification of the premises that are adopted in the internal justification, which, according to Alexy, can have 
different origins: “(1) rules of positive law, (2) empirical statements, and (3) premises that are neither empirical statements nor 
rules of positive law”. They are thus the content inserted in the logical system of justification.  
174 Alexy, “Balancing, Constitutional Review, and Representation,” 574.  
175 See Robert Alexy, “Law and Correctness,” in Law and Opinion at the End of the Millenium: Current Legal Problems, ed. 
Michael D. A. Freeman (Oxford: Oxford University Press, 1988), 221.  
176  Alexy, “Balancing, Constitutional Review, and Representation,” 581.  
177 We can observe this characteristic in Alexy’s defense of his theory when he, by observing the decision of the Titanic case 
(BverfGE, 86, 1), with respect to the inconvenience of an interference in the freedom of the press, affirmed that “this is an 
argument, and it is not a bad argument” (Robert Alexy, “Constitutional Rights, Balancing, and Rationality,” Ratio Juris 16, no. 2 
(June 2003): 139); or when he, by recognizing the intensive interference with the plaintiff’s freedom of personality on account of 
the word “cripple”, mentioned that “this is, first, argument, and, second, a good argument” (Ibid., 139). Neither the graduation of 
the interference (which leads to the result of the decision) nor the result were attained with a linguistic interaction; they both stem 
from the capacity of the judge to place himself in the plaintiff’s situation and understand whether the interference was light, 
moderate or intense. As we will investigate through Habermasian approach, the validity claim – associated with the claim to 
correctness –, in this situation, is not projected into a discursive interaction, but stem from an observation made by the judge’s 
conscience. Obviously, the judge has the capacity to express whether argument is good or not (this is, besides, a condition of any 
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We could infer the correctness of the decision, ultimately, by simply observing whether 
the interference was justified or not, whether there was a justification of the premises (“external 
justification”) presented within the criteria provided by balancing (“internal justification”): 
“Judgments about proportionality raise, as do all judgments, a claim to correctness, and this claim 
is backed by judgments about degrees of intensity as reasons”178. He links the correctness with an 
inferential system that is implicit in the structure of balancing and which will lead to an “internal 
justification” constructed with help of logics expressed by the Weight Formula179. This formula, 
in turn, transfers the correctness of the arguments to a “judgment expressing the ruling of the 
court”180. Yet, attached to this possible monological construction of the “internal justification”, 
the discursive character that could still remain in the realm of the “external justification”, of the 
premises inserted into those criteria and projected into an expectation of discursive 
acceptability181, does not seem to solve this monological impasse. In this matter, in which the 
claim to correctness could connect with a legitimation through linguistic interaction182, there is 
still another relevant difficulty: behind its pretense argumentative character, there are some moral 
standards that legal argumentation must follow183. Here it appears that, even in this discursive 
dimension, there is a logos controlling the negotiation between law and justice.  

 It is necessary, in this matter, to examine briefly Alexy’s explanation of the relationship 
between law and correctness184. According to Alexy, the claim to correctness is associated with 
three elements: first, the assertion of correctness, which means that “institutional acts are always 
connected to the non-institutional act of asserting that the legal act is substantially and 
procedurally correct”185; second, the guarantee of justifiability, derived from the perception that 
the claim to correctness “not only accept a general obligation to justification on principle; it also 
maintains that this obligation is complied with or can be met”186; third, the expectation of 
acceptance of correctness, which is “the expectation that all addressees of the claim will accept 
the legal act as correct as long as they take the standpoint of the respective legal system and so 

                                                                                                                                                        
critique), but, democratically speaking, any judgment based on validity claims needs to be projected into an intersubjective 
perspective. This refers to the external legitimation of any discourse.  
178 Ibid., 139.  
179 See Alexy, “Balancing, Constitutional Review, and Representation,” 575. See also the last chapter. 
180 Robert Alexy, “Discourse Theory and Fundamental Rights,” in Arguing Fundamental Rights, ed. Agustín José Menéndez and 
Erik Oddvar Eriksen (Dordrecht: Springer, 2006), 27. 
181 See Alexy, “Law and Correctness,” 208. 
182 Ibid., 208. 
183 Ibid., 217.  
184 See Ibid., 205-221.  
185 Ibid., 208. 
186 Ibid..  
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long as they are reasonable”187. These three elements represent the basis for the defense of, first, 
the need to connect law with correctness188, and, second, the need to connect law with 
morality189. 

 Accordingly, correctness is shaped morally. This brings about two outcomes. We could 
achieve correctness by not settling, on the one hand, the law and its enforceability, and, on the 
other, the justice, the to come, which, although opens up the law to invention, in order to reach a 
responsible decision, works with history190 and the calculable191. Rather, we attain correctness by 
sustaining, beside legal standards, traditional and collective values, utilitarian considerations, 
etc192. Indeed, the first element above is a clear example of how Alexy establishes that legal 
argumentation requires that the non-institutional acts assert whether the legal act is substantially 
and procedurally correct. In order words, the legal system demands an assessment from outside 
of the legal parameters; it is necessary to establish not only a simple substantial correspondence 
of law and morality, but also their necessary conceptual connections193. Besides, as long as he 
points out this indispensable connection, he demonstrates a conception that inherits a tradition 
that understands the constitution as a “concrete order of values”. Both characteristics allow 
establishing, for instance, that justice is related to distribution and balance194 (and, thus, balancing 
is a requisite for justice), and also that other non-legal criteria are essential to shape the 
correctness in legal argumentation. Alexy even says that, given the incapacity of law to bring by 
itself correctness, “only a recourse to standards other than legal standards is available, such as 
general reflections on utility, traditional and common ideas of what is good and evil, as well as 
principles of justice. In short, utility, custom, and morality”195. In constitutional adjudication, 
accordingly, balancing cannot avoid the recourse to moral, political, utilitarian, traditional 
arguments196. In fact, they are a condition for correctness.  

The second outcome, which is associated with the former, is the equivalence of moral 
discourses to legal discourses in the realm of balancing, which leads to the issue concerning with 

                                                
187 Ibid.  
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190 Derrida, “Force of Law,” 929.  
191 Ibid., 971.  
192 See Alexy, “Law and Correctness,” 216. 
193 Ibid., 221.  
194 Ibid., 211.  
195 Ibid., 216.  
196 Evidently, in adjudication, these different types of arguments are also relevant for the decision, but, as we will shortly examine, 
they cannot be balanced with legal arguments as sources of equivalent weight, for it can disrupt the enforceability of law and, 
mostly, the very premise of separation of powers that is embedded in constitutional democracies.  
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how judges apprehend this vast normative and factual parameters and apply them to the case, 
and, more importantly, how they manage this content in a legitimate manner. Indeed, as Eriksen 
points out, “the problem that emerges here pertains to the limits of the law and those of the 
judge’s competence. How can we know that judges are right when they do not merely apply 
politically laid down laws and reasons but make use of their own discretionary know-how and 
value-base?”197 This serious question, moreover, leads to a crucial conclusion: even though 
Alexy sustains the discursive character of correctness by establishing a reference to the 
expectation of addressees’ acceptance, this expectation becomes, ultimately, conditioned by this 
moral apprehension of legal argumentation.  

Insofar as he conceives the legal argumentation as a special case of general practical 
discourse, and given that the procedure, with its rules and criteria, can be carried out 
monologically, in the end, the claim to correctness loses this connection with the external world.  
We could observe this result by examining how Alexy points out the third element introduced 
above in conjunction with the first one. The third element refers to the addressees of the claim, 
who will accept it or not as correct based on the legal system and its reasonableness. These 
addressees, nonetheless, have to be more than those connected to the legal act198, inasmuch as 
every institutional act is linked with non-institutional ones. In other words, every legal argument 
is linked with moral arguments, which will assert whether the legal act is substantially and 
procedurally correct or not. Since this connection with moral is a requirement for correction and 
its evaluation, the non-institutional addressees must be considered likewise a condition of 
correctness. In sum, we can only infer the correctness of the decision, parallel to the inferential 
system, when there is an expectation that the addressees in general, this external forum, also 
accept the correctness of the claim. Alexy mentions that there are, in this field, two addressees, 
the institutional ones, who are the “circle of addressees of the respective legal acts”199, and the 
non-institutional ones, who are “everyone who takes the point of view of a participant in the 
respective legal system”200. The correctness in law refers to these two groups, who will give a 
certain universal character to the law within a legal system201. This is a required external forum 
for the claim to correctness.  
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Now, a simple modification of the investigative focus can demonstrate how, ultimately, 
the discursive character is lost in this perspective. Instead of the addressees, the judge is 
considered. The judge, when she decides a case, according to these premises, has to obey the 
“rational” analytical framework, and expect that the addressees, not only the institutional, but 
also the “non-institutional” ones assert and accept the claim to correctness. Whenever a decision 
is taken, the judge must focus on these two dimensions, and justify (the second element above) 
the claim to correctness. She has to infer which are the values (traditions, utilitarian 
considerations, collective goals) those institutional and non-institutional addressees would accept 
beside the legal aspects of the case. She must conform values and the satisfaction of the 
addressees (this forum) with the legal issues involved, and place them in a framework of 
preferential conditioning202. She could, for instance, sustain that a traditional value – a religious 
belief, for example – is weightier than the religious freedom of an individual, for it is secularly 
shared by a collective group, and the addressees could regard this argument as correct, insofar as 
it satisfies their moral values203 (the Crucifix case could be an example here). By the same token, 
she could sustain that racism, in virtue of a historical tradition, only applies to certain groups and 
place this argument inside the analytical framework of balancing (the Ellwanger case could be an 
example here)204.  

All these examples demonstrate that, through this structure of the claim to correctness, it 
is possible to justify the decision internally as well as externally, and that the result was attained 
through arguments (and, thus, based on discourse rationality). But here is where we identify a 
very clear logos. Behind all this construction, even though he asserts the existence of the Law of 
Competing Principles that could restrain judge’s discretion205, it seems that it is the judge’s 
conscience that ultimately defines which is this group (which is much broader than the 

                                                
202 See the last chapter.  
203 Alexy attempts, in response to his critiques, to sustain that his theory of legal discourse as a special case of general practical 
discourse respects institutional background. He remarks that “what is correct in a legal system essentially depends on what is 
authoritatively or institutionally fixed and what fits into it. It must not contract the authoritative and coherence with the whole. If 
one wants to express this in a short formula, it can be said that legal argumentation is bound to statutes and to precedents as to 
observe the system of law elaborated by legal dogmatics” (Alexy, “The Special Case Thesis,” 375). However, although bringing 
this defense of coherence and institutional background, at the end, the focus is how different arguments can fit for the analytical-
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“General practical arguments have to float through all institutions if the roots of these institutions in practical reason shall not be 
cut off. General practical arguments are non-institutional arguments. General non-institutional arguments floating through 
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204 See the first chapter.  
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institutional ones) and which are the values this group would assert and accept as necessary to be 
balanced in order to provide correctness to the case. She defines who justifies the claim and what 
can be justified. Hence, “it follows from the constraints of a legal discourse that only judicial 
arguments are allowed and that it is not the participants but the judge who has the last word”206. 
In the end, nothing passed of a monological structure whereby the judge says the last word, and 
whose criteria for correctness is nothing more than simple criteria for judicial discretion.  

We can then visualize the logos of correctness: the correctness of a decision is based not 
only on the monological structure of the procedure (“internal justification”); even the arguments 
that are placed inside this procedure are monologically shaped (“external justification”). The 
discursive approach that is in the basis of the claim to correctness reveals that it is, in reality, an 
open territory, where the legal arguments could be jeopardized by any other value (traditional, 
collective, utilitarian, economical, etc), justified because they satisfy the external forum’s 
expectancy and are reasonably inferred from an analytical-structural framework capable of 
rationalizing and clarifying the argumentation. We could, nevertheless, adopt both the 
justification (internal and external) and the expectancy of addressees’ acceptance as premises to 
control the negotiation between law and justice that occurs in the realm of adjudication. They 
both seem plausible: the analytical-structural framework provides a very consistent, verifiable, 
useful and effective methodological basis of reasoning by establishing the necessary steps a judge 
should follow, which might enhance her activity by clarifying the steps to attain a right 
conclusion. The external forum, in turn, brings to this framework and reasoning the discursive 
parameter, which establishes the premises for legitimation and the “conditions of a true 
argumentative representation”207. Still, as previously examined, although the claim to correctness 
is indispensable in this matter208, both foundations of Alexy’s theory seem to transform this claim 
into a logos of correctness, a logos that lies in the need of law for a prior moral ground209, 
revealed, though, monologically. The fact that all legal argumentation, in order to be correct, is 

                                                
206 Eriksen, “Democratic or Jurist-Made Law?,” 84.  
207 Alexy, “Balancing, Constitutional Review, and Representation,” 579.  
208 See Alexy, “Law and Correctness,” 209.  
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Argumentation or the Genuine Twin Criterialess Super Criterion,” in On Coherence Theory of Law, ed. Aulis et al. Aarnio (Lund: 
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“in need of a prior supplementation”210, culminates in the interrogation of how and by whom this 
supplementation is implemented, as well as the ontological question: what is this “prior 
supplementation”? The claim to correctness, accordingly, becomes a logos of correctness.  

5.3.2.2.2. The Claim to Rationality as the Logos of Rationality and the Openness to The Claim to 
the Other’s Otherness 

The logos of correctness does not appear isolated. At its core there is the belief that the 
structural framework can provide rationality. A correct decision is, as before mentioned, a 
rational decision211. This is why the logos of correctness links itself with the logos of rationality. 
Both are interconnected in this construction of a theory whose purpose lies in furnishing “rational 
justified answers to constitutional questions”212. And, more particularly, in the realm of 
balancing, both are interconnected through the premise that, since we present arguments213, we 
can defend the rationality of this procedure. Rationality, according to this approach, derives from 
the deployment of a structural system that “improves” judges’ capacity to find a solution for the 
case. Through arguments placed in this analytical framework, it seems the judge reached a 
transparent and justifiable conclusion, and deeply carried out a discussion before she reached the 
conclusion. Rationality is linked with the judge’s capacity to correctly deploying the arguments 
within the structure of the principle of proportionality, and balancing in particular. Rationality, 
after all, means, according to this approach, the ability to clarify, and establish coherently the 
arguments through some criteria this analytical framework brings forth214. 

A simple look into any of Robert Alexy’s texts allows us to conclude that his thinking is 
followed with a fixation on proving the possibility of rationality in legal argumentation through 
balancing. In his Theory of Legal Argumentation (Theorie der jurisdischen Argumentation)215, it 
is there, right in the preface, his aim to promote a comprehension of what is a rational legal 
argumentation and which is its extent216 through an accent on the rational practical discourse. In 
his Theory of Constitutional Rights, rationality is directly associated with the capacity to provide 
conceptual and analytical clarity217, which can be reached through methods and criteria218, and 

                                                
210 Alexy, “Law and Correctness,” 217. 
211 See the last chapter.  
212 See Alexy, Theorie der Grundrechte, 18, translation mine.  
213 See Alexy, “Balancing, Constitutional Review, and Representation,” 577.  
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191  

also by opening the legal system to the system of morality219 (which is clearly a reflex of his 
conception of legal argumentation as a special case of general practical discourse). In different 
texts, he has accentuated this rational quality of his theory and of balancing by responding to 
critiques220, and his thought has reverberated through its followers221. But, notwithstanding all 
this persuasive effort to bring rationality to discussion, there is always the feeling that something 
deeper is still missing. Indeed, there is always the impression that, in order to defend rationality, 
the answer must be a defense of more methods and criteria222, as if everything, in order to be 
rational, needs to be fitted for formulas. True, he remarks that “definite determination is not 
necessary for the acceptatibility of a criterion”223, which means that criteria need not be precise or 
establish some kind of calculus224. However, he seems to carry out a certain conception of 
rationality that is not limited, as if methods and criteria, since fulfilled with arguments, could 
solve the problem of legal adjudication. He expresses, for instance, a certain belief that principles 
are, beforehand, firm and clear225; he sustains a certain conception that the constitution can deny 
a certain epistemic discretion, as if it could define, in advance, the terms to be adopted226; he even 
believes that it is possible to assure the truth of empirical premises227. All of this seems to show 
that, although rationality, for him, is associated with arguments, behind it, there is a conception of 
truth that is somehow absent from being confronted with arguments: there is a logos. In other 

                                                                                                                                                        
218 According to Alexy, balancing, for example, says what has to be rationally justified. See Alexy, Theorie der Grundrechte, 152.  
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227 According to Alexy, “(…) the legislature could only interfere in any way with constitutional rights on the basis of empirical 
premises the truth of which was assured” (Ibid., 417). 



 

 

192  

words, it seems that, behind these criteria, so broadly introduced in his different texts, there are 
arguments that are not part of the play. This is why, perhaps, the answer is not exactly in 
developing methods, criteria, formulas to provide rationality to constitutional adjudication. 
Perhaps, rationality resides in the deconstruction of any criterion. 

Derrida is aware of the problems a certain accent on rationality can bring forth.  In his 
book Rogues: Two Essays on Reason, when he mentioned the term reason, it was followed by a 
very careful explanation full of adjectives that denoted the risks it gives birth. He mentioned that, 
in order to attribute a meaning, “the most difficult, least mediocre, least moderate meaning”228 , 
to the word reasonable, “this well-worn, indeed long-discredited, word”229, it would mean the 
“reasoned and considered wager of a transaction between these two apparently irreconcilable 
exigencies of reason, between calculation and the incalculable”230. Indeed, what could be 
considered the spectrum of rationality, accordingly, is properly deconstruction, the negotiation 
that takes place between the calculation or conditionality and the unconditional uncalculability231. 
It is not, accordingly, any logos, but the destruction of all-possible transcendental signified, even 
in the very concept of rationality. If it is to sustain, therefore, a “rational deconstruction”232, it 
simply means that nothing can rely on a last fundament.  

Therefore, conceptions of rationality, in order to sustain a possible rationality, must be 
deconstructed. What really matters is that the negotiations between constitutionalism and 
democracy, law and justice, remain open and unfulfilled, as to render possible deconstruction. 
The free play of traces cannot be guided by a certain logos establishing the parameters in which 
decisions take place, especially when this logos abstains from being deconstructed. Rather than 
traditional claims to rationality, which rely on some last fundaments, a rational deconstruction 
goes further by stressing the alterity, by emphasizing that there is no other without the experience 
of the impossible233. But what do these abstract words mean in this particular matter? And what 
do they contribute to the construction of a conception of limited rationality? First, they undercut 
the pretension that establishing general rules can solve somehow the problem of legal 
adjudication: “For a deconstructive operation possibility would rather be the danger, the danger 
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of becoming an available set of rule-governed procedures, methods, accessible approaches”234. It 
places, therefore, into the basis of legal adjudication the imperative of a doubt, which is the fist 
step towards the deconstruction of the very methodology. In order words, by stressing alterity and 
the experience of the impossible, methodology, rather than controlling the play and being 
confronted but by itself, becomes part of the play, and is thus deconstructed. Second, they 
demonstrate that a decision, in order to be responsible, ought to center on the singularity of the 
case, while, simultaneously, opens it up to deconstruction. This means, in the particular situation 
of constitutional adjudication, a respect for the “calculable”, the history by stressing the 
enforceability of law, while simultaneously reinventing it as a means to render, although factually 
impossible, justice to the other. Applied to the problem here investigated, it means that a 
responsible decision, in a play between law and justice, cannot surrender law to moral standards, 
for it loses its enforceability, but has to understand the tensions and complexities of the 
negotiation between law and justice, that is, it has, on the one hand, to reinforce the law, its 
history, while reinventing it in favor of the other, of the singularity of the case.  

Robert Alexy’s account of the rationality of balancing through his structural framework 
seems, nevertheless, to have a distinct concern, even to achieve its universality: regardless of the 
content of the argument235, the analytical framework can control how constitutional courts apply 
them as a means to guarantee correctness and rationality to the process. However, it seems that 
his structural framework seems to dilute the tensions and complexities that should come about in 
a responsible negotiation. The analytical framework, in order to sustain its rationality, must 
submit these tensions to this identity: we must control the gap between law and justice as a means 
to orient the judgment to a domain of clarification, coherence and non-contradiction236; this is its 
condition of rationality. Arguments are rationalized insofar as they become part of a logical 
system. Rationality, according to this approach, relies on a negotiation controlled by a certain 
logos. There is, as a consequence, a prevalence of a need to deploy a methodology, as a means to 
sustain the logos, over the concern with a responsible decision. The claim to rationality, 
therefore, turns into a logos of rationality.  

                                                
234 Ibid., 981.  
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Despite that, when we defend a deconstructionist approach regarding constitutional 
adjudication, it does not follow that criteria are dispensable in decision-making: they also have 
their role. Yet, they cannot become a general abstract rule behind the singularity of the case 
guiding a negotiation between law and justice in decision-making: they must also be 
deconstructed. An existence of a general rule in the field of negotiation means placing an identity 
where there should be a free play of traces. A sort of essentialism, substantiality stifles the 
particularism by transferring the concrete problem of legal rights to the abstract. But it is exactly 
here that différance is denied: “there are only contexts, and this is why deconstructive negotiation 
cannot produce general rules, ‘methods’”237. This is why a responsible decision, instead of 
concentrating on methodologies and formulas, in which the arguments regarding the case are 
inserted, centers on the context, on the singularity of the case, because it knows that every 
knowledge is nothing else but a precarious knowledge. Only the context, the singular, the place 
where the play comes about, matters for différance. All of its complexities and tensions, its 
history, the applicable norms matter for a responsible decision. On one hand, it takes into 
consideration the desire of keeping the past, traditions, identities, tensions alive. Responsibility 
works with history. Moreover, responsibility works with the calculable, with the institutionalized 
norms, for the “incalculable justice requires us to calculate”238. But, on the other hand, all of this 
minimum of internal security239 must simultaneously enact deconstruction as a means to open it 
up to a threat brought by the unconditional. After all, “this opening of context is not saturated by 
the determination of a context”240. The history, the institutionalised norms have to be open to 
deconstruction, to a process of reconstruction and reinvention, and this is why the unconditional, 
the to come, must be always present in this interaction. There is thus no argument that is absent 
from the play. And there is no responsible decision closing the gap between law and justice. If it 
has to claim rationality, then it has to let deconstruction operate.  

 Decision-making is to be a moment of reinvention, of recreation, of reconstruction, a 
moment, thus, in which deconstruction plays its role. The past, the history, the institutionalized 
norms enter inevitably in negotiation, but they enter as an argument that, as any other possible 
reference, cannot abstain from being part of the play. History and the calculable are always 
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invited to an active interpretation241, which does not reduce them to a sort of controlled empirical 
knowledge and normative evaluation apprehended and “rationalized” by formulas. Indeed, this 
analytical framework goes against the very character of deconstruction: “Deconstruction cannot 
be captured or reduced to a formula”242. It is not by placing an analytical structure where 
arguments are inserted that we can conclude that, to a certain extent, now the empirical 
knowledge and the constitutional rights can be clearly gathered, and thus argumentation happens 
in a safe environment for decision. Analytical criteria do not afford internal safety to rights, nor 
even to decision-making. Indeed, if there is any safeety, it lies in the premise that every decision 
rends the time and defies dialectics243; “it is a madness”244. And, although it is necessary to have 
a feeling of duty and respect for the law245, the necessary interaction with the to come culminates 
in the perception that there is no other way to keep internally consistent the system of rights than 
the recognition of the singularity of the other, that is, of the interaction between the constative 
and performative, of the iterability. The consequence is that, if it is to keep alive the interaction 
between law and justice, as a reflex, besides, of the one between democracy and 
constitutionalism, every new decision has to be justified as a consequence of a play, of keeping 
alive the history, the institutions, the norms, while, simultaneously, reinventing them. It is as if 
the founding moment of law were somehow perpetuated in this reinvention, and this is the 
prerequisite of the responsible decision: while keeping alive this “founding moment of law”, it is 
reinvented in order to the circumstances of the particular case. Every reinterpretation of the “very 
foundations of the law” must be taken “such as they had previously been calculated and 
delimited”246. 

Deconstructionism, as a consequence, does not result in relativism. It just highlights that 
every case is a singular case adjusted to deconstruction247, which, in its turn, operates in this 
realm of iterability. There is, on the contrary, relativism, when the play relies on the deployment 
of a methodology that becomes a logos behind the negotiation, for it depends merely on the 
judge’s capacity to correctly insert her arguments into those formal parameters. However, at the 
end, when she achieves the solution, the rationality and correctness are linked with this 
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monological framework, which is not subject to further reflection248. It is not, thus, the absence of 
general rules that brings about relativism; it can be, paradoxically, the very existence of them that 
causes it. For every knowledge is nothing but a precarious knowledge, it is not criteria or 
methods that will settle any claim to rationality as a claim against relativism. The logos of 
rationality, thus, gives rise to relativism.  

The first metaphysics of the logos correctness-rationality, hence, is clearly demonstrated: 
there is, indeed, a lack of reflection on the basis of the formal procedure, but also the automatic 
conclusion that this analytical framework can yield rationality and correctness to adjudication 
centers on a belief that, ultimately, will reveal its relativism and monological character. The 
structural analysis Alexy proposes, ultimately, seems to lie in a metaphysical standpoint operated 
by judicial discretion. Consequently, the claim to rationality that is so defended by Robert Alexy 
appears to be premised on, first, a semantic approach of an observer that is embodied by judge’s 
conscience, and, second, a relativised claim to correctness. Accordingly, if rationalization 
associates with the capacity to control the empirical knowledge and the evaluations in 
adjudication249 by applying a method that orients the judgment to a domain of clarification, 
coherence and non-contradiction250, then there might be a paradox in its basis: in the end, the 
relevance of a principle over another and how the conditions of priority are settled are defined by 
judicial discretion251. This discretion, besides, says the last word without being controlled: it 
controls the negotiation by deploying a logos that does not take into account the other. The claim 
to rationality, as logos of rationality, is, therefore, the denial of the other’s otherness.  

 

5.3.2.3. The Second Metaphysics of the Logos of Correctness-Rationality: Principles as 
Optimization Requirements, Principles as Moralizing Principles  

The second metaphysics of the logos of correctness-rationality is concerned with the 
premise that we must regard principles as optimization requirements, and the consequent 
conclusion that that balancing is unavoidable252 when constitutional rights are at stake. It implies, 
in compliance with this standpoint, that principles must be optimized to the greatest extent as 
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possible with respect to the factual and normative possibilities. The metaphysics here lies in the 
unquestionable acceptance of these premises. As the structural basis of the anatomy of Alexy’s 
Theory of Constitutional Rights, they are simply introduced as a consequence of the differences 
between rules and principles253. There is not a further discussion why principles must be, 
necessarily, conceived with this character. As a result, the automatic deduction that we must 
proceed, when there is a collision of principles, to a “rule of collision” based on the process of 
balancing254, for they are optimization requirements, is also metaphysical. It is not on account of 
the German BVG’s practice that we can conclude that, incontrovertibly, we should regard 
principles in this way. Although largely applied, there are important cases of collision of 
principles that are not solved by deploying balancing, and thus principles were not regarded as 
optimization requirements255. Besides, in many other constitutional realities, principles are 
considered differently256, and other ways of justifying the decision are carried out. It is known 
likewise that there are different possibilities of applying principles that do not necessarily 
establish balancing through a system of graduating weights as an indispensable procedure257. 
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257 In the next chapter, we will investigate other different approaches, in order to show that balancing, from the premise that 
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Therefore, the questions remain: why do principles have to correspond to varying degrees of 
satisfaction? Why do they have to be acknowledged with this teleological attribute of being 
realized to the greatest extent as possible? Why is balancing a natural consequence of the nature 
of principles? 

 There is no answer: the very nature of them responds to these questions258; the own 
BVG’s practice answers these interrogations259. The character of principles leads automatically to 
the deployment of the principle of proportionality, and balancing in special, and vice-versa260, 
and the justification for it is somehow related to concepts as the “nature of fundamental rights” 
the BVG applies261 or “essential core guarantee” (Wesensgehaltgarantie) from article 19(2) of the 
German Basic Law (Grundgesetz)262, inasmuch as this “essential core” can be evaluated through 
and is embedded in this principle263. There is a circularity functioning from a metaphysical 
standpoint.  

The critique in this matter can seem, at first glance, purposeless. One might argue that 
there is no possibility of defining a methodology in the realm of constitutional rights without 
previously establishing some conceived standards (taken, for instance, from the practice of 
courts). Besides, one could sustain that any attempt to investigate beyond these standards would 
lead, inevitably, to an eternal search for a fundament, which, ultimately, would also have to be 
pre-established as a standard in similar patterns. Indeed, it might seem problematic to foresee any 
other dimension for decision-making not lying in those criteria. Even so, perhaps these 
counterarguments might be centered on a belief that puts accent on the need for designing a 
system of rules that can, to a certain extent, assists judgments, instead of striving for overcoming 
some criteria, whose deployment has been shown flourishing by the practice of courts of justice. 
The ongoing effectiveness of those standards legitimates by some means its adoption, and the 
studies that stem from this perception need hence to demonstrate how they work in practice. The 
priority, according to this approach, is not to investigate how far it is possible to account for a 
criterion, but mostly how far a criterion is able to yield effective results in the realm of 
constitutional rights and how it can be seen as a rational pattern for decision-making.  
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Yet, the establishment of some prior standards (principles are optimization requirements 
and the indispensability of balancing here examined, for instance) brings about some relevant 
consequences. Although no one could question that every mechanism to reach a decision needs to 
be effective and assist decision-making, we could sustain that it is not by focusing on its capacity 
to ease the result that they produce right decisions. This conclusion is remarkably relevant, for the 
basis of the procedure (prior standards simply introduced) can be the origin of the justification of 
any result in adjudication. If there is a final argument that is not confronted, then the decision can 
be justified based on a non-confronted argument. For instance, the “essential core guarantee” 
(Wesensgehaltgarantie), which, for Alexy, accounts for the principle of proportionality, could 
indeed, instead of assuring a constitutional right, be the argument to relativize it in favor of a 
traditional value, of a policy. The last word in this matter would be nothing other than the very 
inevitability of the principle of proportionality, particularly balancing264, but it could lead to a 
subjugation of a constitutional principle to the opposite of any guarantee. Rather, the only 
guarantee, in this account, is a relative one265: the relativism of balancing itself. Therefore, it is 
not purposeless to attempt to undercut these premises.  

It is in this subject matter that we confront those counterarguments above. The opposite 
perspective of the accent on criteria rather than the justification for criteria, which are presented 
as direct consequence of the character of principles as optimization requirements, does not mean 
an accent on justification for criteria rather than criteria, nor culminates in more criteria. It simply 
sees that this distinction is meaningless, insofar as it takes as basis that every knowledge, and that 
one obtained with the aid of criteria, is a precarious knowledge. As a consequence, the problem is 
not the deployment or not of some prior standards shaping a methodology, not even when it is 
fulfilled with arguments, for every case is always singular. On account of the singularity of the 
case, it parts from the premise that there is no method or pattern that can reduce it without the 
risk of putting further emphasis on one of the two sides of negotiation, of law or justice. And 
since there is this risk – and this is why every decision is a “madness”, a “finite moment of 
urgency and precipitation”266 -, the decision cannot be guided by a logos; the decision cannot, 
ultimately, be an utterance of a monologue. 

In what follows, if it is to use criteria, and if these criteria can provide some basis for 
decision-making, then they must be part of the play: they have to be deconstructed. If there is a 
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logos instead, especially when this logos, by controlling the empirical knowledge and normative 
evaluations, is in charge of judicial discretion, the inevitable reduction of the particularities of the 
case – inevitable, because every decision “cannot furnish itself with infinite information and the 
unlimited knowledge of conditions, rules or hypothetical imperatives that could justify it”267 – 
turns into a moment of violence with ground. And this ground, for it descends from criteria and 
arguments managed according to judge’s conscience, can disrupt the play between law and 
justice, and, hence, between constitutionalism and democracy. The first play leads to the question 
about the risk of transmuting decision-making into a reproduction of a calculative reason or into a 
moralizing discourse; the second one culminates in the issue referring to the danger of 
transforming decision-making into a practice that takes into account the need to preserve the 
institutionalized history of legal rights but forgets its claim to legitimacy, or that stresses the 
claim to legitimacy but leaves aside the institutionalized history.  

It is possible to argue that Alexy’s defense of balancing in the domain of the collision 
between constitutional rights, ultimately, can be used as a fundament for the practice of violence 
with ground. There is a logocentrism that operates by controlling the empirical knowledge and 
the legal evaluations, and this logocentrism is managed by judicial discretion, as previously 
examined. The logos, accordingly, disrupts the interaction between law and justice, inasmuch as, 
from outside, the decision can easily stress one of the sides of this play. By stressing the law or 
the justice through a methodology that is not part of the play, the danger, in practice, can be of 
two sorts: first, a repetition of the same, for the “calculable” is not confronted with the threat of 
the to come; second, a transformation of constitutional rights into moralizing principles, for the to 
come turns into a reified discourse that undermines the enforceability of law. Both are a sign of a 
monologue, of a forgetfulness of the other, of a logos. The first destroys iterability, to the extent 
that there is no reinvention or recreation, but rather the maintenance of an identity that is not 
contradicted but by affirming more identity. The second disrupts the institutional history and the 
force of law, considering that legal principles are balanced with any other argument that the idea 
of a moralizing principle could entail, and it would not promote justice, not only because it would 
be presently impossible, but because it would cover the singularity of a context with an 
essentialism.  

The second effect can be gathered from the conception of principles as optimization 
requirements. As a consequence of the previous discussion about its metaphysical character when 
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we discussed the logos of correctness268, the accent now is directed to the effects this conception 
brings about. According to Alexy, “principles are norms commanding that something be realized 
to the highest degree that is actually and legally possible”269. He establishes thereby a teleological 
ground in the concept of principles, one examined through facts (suitability and necessity), and 
the other normatively (balancing). Balancing, specifically, is carried out by establishing degrees 
of non-satisfaction of one principle and the importance of satisfying the other270, based, in the 
most complex configuration of Weight Formula, on three variables: first, the degree of 
importance (and the intensity of interference); second, the abstract weight; third, reliability of 
empirical assumptions. These three variables are measured in conformity with a triadic scale (or 
other numerical parameter271). In the end, we obtain a relativized and proportional arrangement of 
principles272.  Moreover, he constructs, as before investigated273, a special case thesis274, 
according to which he defends the legal discourse as a special case of moral discourse. Based on 
this connection, he links the claim to legal correctness with the claim to moral correctness275 by 
sustaining that “the legal system as such cannot produce completeness and coherence”276, and 
hence needs moral arguments in its basis. Both characteristics reveal a very important aspect of 
Alexy’s theory, which is somehow connected with the BVG’s history277: the teleological 
character of principles and insertion of legal rights into the realm of moral-practical discourse 
demonstrate that Alexy does not seem to clearly distinguish legal rights, with its force, its 
deontological strength, from general values278.  

For there is no more practical differences between values and principles, and if the 
procedure is carried out monologically as a logos, there is no more force, but simply a moralizing 
principle. And, if there is no more force of law, there is no more play, there is no more promise of 
justice. “There can be no justice without an appeal to juridical determinations and to the force of 
law”279. After all, deconstruction, ultimately, is a differential force; it refers to history280. The loss 
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of force and the transformation of principles into moralizing principles expose that, albeit the 
structural character Alexy sustains for his theory281, his thinking might, in reality, fall into a 
substantive approach. A certain moral parameter behind the collision of principles needs to be 
established in order to promote a solution for balancing. Behind balancing, there is a moral 
argument defining which principle has to take priority over the other. “The outcome of our moral 
argument then dictates what is possible”282. This is why, behind all this rational, structural, 
formal, analytical framework, the configuration of a moralizing principle is the openness to 
judicial discretion. His structural theory, which he considers essential as the basis of a theory of 
constitutional rights283, becomes, indeed, what he attempted to avoid. He says that a 
constitutional theory cannot rest in some “superficial grounds of general assumptions”284, but the 
premises he assumes (principles are optimization requirements, and, consequently, the principle 
of proportionality is indispensable in constitutional adjudication), as well as his aim at binding 
law to morality285, turns his theory ultimately into a substantial one. The link of his structural 
theory (based on the premises above) with his conception of legal discourse as a special case of a 
practical discourse is not capable of preventing him from falling into abstractions286, for instance, 
which moral argument dictates what is possible and who are the addressees the judge expects will 
assert and accept the correctness of the decision. Therefore, the need for a prior supplementation 
of law287 corresponding to those interests of the addressees (institutional and non-institutional)288 
is a mystery that can undermine the law, the force of law.  

Derrida is aware of this danger of a moralizing principle, as we can observe in the basis of 
Alexy’s defense of balancing. He knows that, in the play between law and justice, one cannot be 
reduced to the other: they are inseparable. In Force of Law, he intensively carried out the 
discussion about the enforceability of law, and one crucial aspect he mentioned is that, when 
deconstruction is under consideration, this enforceability is one of the aspects demonstrating that 
his theory works against “risks of substantialism or irrationalism”289. Paradoxically, therefore, it 
seems that, by transforming principles into moralizing principles, Alexy’s theory expands the 
risks of irrationalism and substantialism behind the structural framework he developed. Besides, 
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284 Ibid., 31, translation mine.  
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since deconstruction is not destruction290 – it is, on the contrary, the “wholly history”291 -, when 
principles are bound to some superior moral standards, to some moralizing principles that can be 
considered weightier in a singular case, it seems that also the rational guarantee he intended to set 
forth is undermined, for there is, in this situation, no more deconstruction, and consequently, no 
more history. After all, deconstruction, as we repeatedly stress, requires that law enforces; 
otherwise, the justice, as the other side of negotiation, becomes a logos. It is necessary this 
enforceability, accordingly, as a fight against the risk of “giving authorization to violent, unjust, 
arbitrary force”292. The purpose of revealing and undercutting the metaphysics of presence, 
although knowing its insurmountable reality, in the realm of constitutional adjudication, is a 
struggle against the use of arbitrary force that is driven in the opposite direction of this “whole 
history”, of the iterability. When, however, a metaphysical standpoint prevails, as we can observe 
in this loss of the enforceability of law that balancing can cause, the consequence is that the 
struggle against the use of arbitrary force surrenders itself to some value, which, since ultimately 
monologically apprehended, is even used as an argument to the use of arbitrary force.  

The openness to the use of arbitrary force, within this context, can be better visualized by 
the simple reasoning derived from the negotiation between law and justice. Derrida remarks that 
“it cannot become justice legitimately or de jure except by withholding force or appealing to 
force from its first moment, from its first word”293. This shows that justice calls for the force of 
law, and, while interacting with it, transforms contexts, produces the “new”, but does so by 
keeping alive the “mystical foundation of the authority of law”294, that is, it conserves the law 
while opening it up to the otherness, to invention, to recreation. It produces iterability. 
Nonetheless, when there is no force, the promise of the moment of foundation, the institutional 
history is put in jeopardy. The law loses its structural call for repetition, the promise that 
iterability inscribes. The law is no longer deconstructed; it is applied according to a logos that 
transforms it into a moralizing principle. It is no longer the play towards the other’s otherness; it 
is the moralizing principle towards satisfying the logos. Justice, as the openness to the other, 
becomes a logos, as the enclosure of the other. Law, by following this transcendental signified, 
can be applied with no other justification but by what the logos defines. This can appear to be 
paradoxical: whereas deconstruction runs in this interaction of the constative and performative, 
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and, as such, is conservative of the law while opening it up to the other, the logos, since not part 
of the play, while keeping the law as a medium of its satisfaction, can merely surrender it to a 
particular interest (the judge’s conscience, for instance), and, as such, close it to the other and 
account for the “same”. In other words, whereas deconstruction yields the “new”, while 
producing iterability, the logos yields the “same”, while closing the law to the other and 
establishing, instead, an essentialism.  

It is practically possible to see it when the logos defines in a decision, as a moralizing 
principle, what is good for everyone in place of what is due to the case. A general perspective 
transcending the case overcomes the singularity of the case, and, hence, the invention of law 
directed to its particularities and which is the condition of justice, transforming decision-making 
into a political program of satisfying the interests of a community or particular interests295. 
Balancing, while working with values and principles with identical criteria of evaluation296 and 
application, allows that this essentialism manifest itself. Principles can become, thus, a 
moralizing principle, that is, a norm without its force, without its institutional history, its 
performative construction according to the time, its paradoxes and complexities. And, as a 
moralizing principle, it has not enough strength to combat other values that, although possibly 
applicable to the case, would not be, if the negotiation between law and justice had taken place. 
Besides, inasmuch as this moralizing principle loses its force, it loses the realm of the possibility 
that is opened by justice. The double bind character of the interaction between law and justice is 
disrupted.  

Furthermore, the transformation of principles, as optimization requirements, into 
moralizing principles, paradoxically, can lead to a repetition of the “same”, for the “calculable”, 
since not confronted with the threat of the to come, is faced up to the control of this moralizing 
principle. This is the first effect we previously introduced, and it derives from the double bind 
character of the mediation between law and justice. As well as there is no law, with its force, the 
force of law, when there is no justice, there is no justice if there is no force of law. The 
consequence of this reasoning is that, if, instead of justice, this openness towards the other, there 
is a transcendental meaning, a certain substantiality, as the closeness to the other, the law is not 

                                                
295 See next chapter, when we will explore this characteristic regarding the distinction Ronald Dworkin brings forth between 
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evaluative criteria that have to be balanced against each other corresponds to the application of principles”. See Alexy, Theorie 
der Grundrechte, 131.  
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reinvented, or better, legitimately reinvented; the law is not deconstructed. This is a very serious 
consequence for constitutional democracy: when there is not play, when this double bind is lost, 
there is no deconstruction, and, consequently, the “same” remains, but not as a conservative 
violence reinvented through the to come, a justice to come, which takes into account the other’s 
otherness, the singularity of the context, and only the context. But the “same” remains as a 
conservative violence with ground, which expresses a certain essentialism, a certain confusion 
between norms without force and norms with force. The creation, if there is one (and this is 
clearly possible when the double bind is disrupted), is not in the realm of the performative force 
of law; it does not improve it in this dimension of the “differential character of force”297, of the 
“force as différance”298, of the “relation between force and norm, force and signification”299. It 
does not improve it with regard to its history300. Rather, it disturbs the history of law, the history 
of the force of law. It is thus not invention, not iterability; it is, instead, the affirmation of 
identity, the sign of a repetition, the conservative violence with no history. In sum, a violence of 
law with no différance.  

The disruption of the force of the law, the loss of its improvement with respect to history, 
the end of iterability are the outcomes of a logos in which the perspective of principles as 
optimization requirements seems to result. The double bind character of law and justice is 
damaged; there is no more interaction between the constative and performative. Since the 
“mystical foundation of the authority of law” is replaced by a violence with grounds, the space 
for the use of “violent, unjust, arbitrary force” is open301. Here it appears that the elemental 
conclusions for grasping why the balancing based on the premise of principles as optimization 
requirements can surrender the negotiation between constitutionalism and democracy to a moral 
principle, to a logos. Here it seems to manifest the grounds to conclude why balancing can distort 
the principle of separation of powers. If there is no play between law and justice, if there is no 
play between constitutionalism and democracy, then the logos of correctness-rationality, by 
attacking the first play, also attacks the second play. Briefly, the logos of correctness-rationality 
culminates in the logos of legitimacy.  
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5.3.3. Balancing and the Logos of Legitimacy 

5.3.3.1. The Elementary Question of Legitimacy: Who are The People? 

The logos of correctness-rationality already mirrored the primary aspects to foresee why 
balancing, sustained by the premise that principles are optimization requirements, can transform 
into a logos of legitimacy. All the conclusions above investigated apply directly to the 
investigation here: the claim to rationality is, indeed, a logos of rationality; the claim to 
correctness, as well, is a logos of correctness. They both together revealed that Alexy’s theory 
about balancing not only seems to derive from unjustified premises, for they are only introduced 
and not projected into the play, but mostly, his basis can result in disrupting the play. We could 
remark serious consequences for constitutional adjudication from the dimension of transforming 
principles into moralizing principles. Likewise, the conviction that methods and criteria can 
gather a controlled evaluation of empirical knowledge and normative evaluations, since 
argumentation occurs, demonstrates a certain semantic approach, for the discursive character of 
his theory might culminate in a simple utterance from judge’s conscience, and also a relativism in 
its basis. All these outcomes end in the focus we will concentrate on this domain of the logos of 
legitimacy: in the core of Alexy’s structural theory and defense of balancing, there might be a 
substantial conception of democracy. The logos of legitimacy guides the negotiation between 
constitutionalism and democracy, and this undermines the autoimmunity, a condition for the self-
critique and perfectibility of democracy, to the extent that, at the end, what there is the use of 
force against democracy, use the force without legitimation.  

A passage of Robert Alexy’s article The Special Case Thesis, when he objects Ulfrid 
Neumann’s critique of the monological character of the Theory of Constitutional Rights, can be a 
sign of this perception: “even if one agrees with Neumann that the accused should have the right 
to discuss all relevant legal questions of his case with the judge, one cannot deny that it is the 
court which has to decide and argue in the last instance”302. Indeed, although, obviously, the 
court has to decide, and thus uphold or deny the claim with arguments, the question regarding the 
last word is central when legitimacy is under discussion. Who has the last word when legal rights 
are at stake? As previously examined, much of the basis for Alexy’s defense of correctness and 
rationality in adjudication is intimately associated with the premise that a public forum 
(institutional and non-institutional) has to evaluate and assert the result of a decision. 
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Nonetheless, we showed that, behind this structural analytical schema, there is practically nothing 
but the judge’s conscience defining which is this forum and which are the values this group 
would assert and accept as necessary to be balanced in order to provide correctness to the case. It 
is not difficult, therefore, to conclude why Alexy’s words concerning the last word would point 
to the court. The discursive character applied to balancing, since it is fulfilled with arguments, 
turns into a monologue of this institution. Besides, we discussed how a conception of the legal 
discourse as a special case of general practical discourse303, linked with this logos of correctness, 
promotes the conditions of transforming constitutional principles into moralizing principles to be 
managed by the court. Both characteristics shape the critical scenario where the constitutional 
court’s activity, with its power to invalidate the acts of the parliament, raises the question about 
its legitimacy. How can constitutional decisions, in this scenario, be legitimate?  

Robert Alexy defends the legitimacy of constitutional courts based on what he calls 
“argumentative representation”304. Unlike the parliament, which is decisional and 
argumentative305, the constitutional court represents the people in a “purely argumentative”306 
fashion. Marked by the claim to correctness307, this representation establishes an ideal that links 
decision-making with discourse, as a means to obtain the assessment and acceptance of the 
general addressees. This ideal allows establishing what is a good or bad argument, connecting, 
then, decision-making to “what people really think”308. The rationality of the process (the internal 
justification) associated with the arguments (the external justification) provides the background to 
establish objectivity to a certain degree in the evaluation of the arguments (and thus their quality 
in balancing)309. Nonetheless, this objectivity and rationality are not enough to bestow legitimacy 
by themselves: “The existence of good or plausible arguments is enough for deliberation or 
reflection, but not for representation”310. It is here that appears the bridge between the court and 
the population: “it is necessary that the court not only claim its arguments are the arguments of 
the people; a sufficient number of people must, at least in the long run, accept these arguments 
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for reasons of correctness”311. The decision of the court, in order to be legitimate, requires that it 
represents the people’s aspiration and also that they could be able to assert and accept it. These 
are, consequently, the two conditions for argumentative representation: “(1) the existence of 
sound or correct arguments, and (2) the existence of rational persons, that is, persons who are 
able and willing to accept sound or correct arguments for the reason that they are sound or 
correct”312. The argumentative character of this representation helps define why judicial review is 
legitimate and why it can even have priority over the acts of parliament by invalidating them: 
since the court institutionalizes discourse and follows those two conditions, it achieves 
legitimacy. In fact, without this relationship of the court with arguments and the people (the 
addressees, institutional and non-institutional), there would be no space for instituting a 
deliberative democracy.  

It is unnecessary to develop here once more the prior discussion about the logos of 
correctness, which is closely connected to this perception that constitutional decisions have to 
satisfy the population, and need to be in accordance with “what people really think”313. We 
showed that, ultimately, the defense of the discursive character of this argumentative 
representation, in the approach Alexy sustains, turns into a monologue of the court, which 
undermines the foundation of his argumentative representation. In addition to the claim to 
correctness, we discussed not only why the claim to rationality of the  methodology is insufficient 
to furnish the so claimed objectivity of the decision, for every knowledge is nothing but a 
precarious knowledge, but also the claim to legitimacy by associating the decision with the 
aspirations of society reveals its unsustainable justification, to the extent that the definition of this 
“jury” (institutional and non-institutional) and the values that will be captured for balancing is not 
controlled but by the court, which will “argue and decide in last instance” 314. This conclusion is 
even more evident when we observe that principles, according to this approach, can become 
moralizing principles, with the loss of their institutional force by being balanced in equal patterns 
with any other value, which brings the question of whether this argumentative representation 
really represents people, or, instead, uses this “argumentative” character to conceal what, in 
reality, occurs: a discretionary decision founded upon value-base standards.  
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Indeed, this leads to a deeper discussion about what legitimation means when 
constitutional courts decide cases. Does it refer to satisfying society’s aspirations in accordance 
with “what people really think”, or, rather, legitimation, in judicial review, has a different 
character when compared with that of parliament? By observing the activity of the court 
according to this point of view, with its inclination towards complying with society’s aspirations, 
the conclusion reached is that its activity does not clearly differentiate from that of parliament: 
both have to represent people by deciding (constitutional court) or by enacting laws (parliament) 
concerning the interests of society. Perhaps, the only crucial difference is the instrument 
involved: decision, in the first case; laws, in the second. Moreover, by following this approach, 
argumentative representation has priority even over representation based on election315, to the 
extent that it has the power to invalidate the laws.  But the question is still unsolved: why do 
constitutional courts have to behave as if they were political institutions? Does argumentative 
representation mean a political representation? 

These questions conduct a nuclear dimension of the debate on legitimacy. The confusion 
of constitutional courts activity with that of parliament involves a complex and serious 
investigation about the origins of legitimacy, more specifically how an institution obtained the 
authority to act in name of a society. It is a discussion that surpasses the prior examination of the 
logos of correctness-rationality that directly affects the logos of legitimacy. Derrida’s philosophy, 
in this subject, can provide a very intriguing interpretation of how legitimation is interconnected 
with the act of foundation and how it reflects upon the manner an institution operates in a 
constitutional democracy. Now, more than before, the question refers to which force is legitimate 
in a constitutional democracy and how it should function without becoming a logos, thereby 
practicing violence with ground. More particularly, the issue here relates to the doubt whether 
constitutional courts, insofar as they act representing society and its interests and aspirations, 
keep the gap between constitutionalism and democracy unfulfilled, or, instead, establish 
themselves as the conductor of a logos that undermines democracy by transforming it into a 
substantial democracy.  

It is a serious question to understand why the considerations of an argumentative 
representation, according to the parameters Alexy brings forth to sustain the inevitable 
relationship between constitutional rights and balancing, although seemingly discursively 
justified, opens the realm of an affirmation of a model of substantive democracy. It is an issue 

                                                
315 See Alexy, “Balancing, Constitutional Review, and Representation,” 580.  



 

 

210  

that is closely related to the confusion of roles between constitutional courts and parliament,  a 
confusion, in fact, that can jeopardize the principle of separation of powers. This is also the 
background to comprehend why the model of an argumentative representation by following those 
parameters might well delineate the basis of a justification for using the force, although 
apparently democratically justified, against democracy, thereby using the force without 
legitimation.  

We previously explored why the play between law and justice is nothing but the other 
facet of the play between constitutionalism and democracy. The accent on moralizing principles, 
the belief in the indispensability of balancing (as well as the nature of principles as optimization 
requirements), and the conviction that a decision must satisfy the interests of people in general 
(institutional and non-institutional) led to the conclusion that the claim to correctness and the 
claim to rationality became the logos of correctness-rationality. This logos, at any rate, opens the 
discussion of the logos of legitimacy. Since the logos of correctness-rationality culminates in the 
possibility of using the argument of justice as a transcendental signified that could justify judicial 
discretion, or, on the contrary, adopt the law as a means to repeat the same, for there would not be 
legitimate innovation without the demand for the other, the logos of legitimacy could also reflect 
the use of arbitrary force (violence with ground) and the repetition of the same structures. 
However, the logos of legitimacy, although directly reflecting the logos of correctness-
rationality, could also point to a more specific conflict. In this realm, the negotiation between 
constitutionalism and democracy would result in two major effects when disrupted by a logos 
behind the context, a logos that invalidates the openness deconstruction sets forth: first, there 
could be the use of force as a means to satisfy the voice of majority, and thus disregards 
minorities (democracy without constitutionalism); second, the use of law against democracy 
(constitutionalism without democracy), and, therefore, the use of law without legitimation. The 
first is intimately connected to the previous discussion about the transformation of principles into 
moralizing principles and the link of correctness with the assessment and acceptance of the 
society in general. The second requires a deeper investigation of legitimacy itself. More 
specifically, it demands the investigation of the question of how we could regard an institution as 
legitimate. 

In his text Declarations of Independence, Jacques Derrida discusses a very relevant 
question when legitimacy is at issue: “who signs, and with what so-called proper name, the 
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declarative act that founds an institution”316. When the negotiation between constitutionalism and 
democracy is under analysis, particularly by stressing the activity of an institution, we must argue 
how that institution could be part of this negotiation without disrupting the play. In order to grasp 
the problematics of the relationship between institution and the play, we must investigate 
properly how and in whose name was it founded. Moreover, if the institution inaugurates a new 
order – and, hence, strongly shakes the play between constitutionalism and democracy - we shall 
explore how this new order shapes this play. In this matter, it comes to light the question of how 
legitimate or democratic is this new order. In Declaration of Independence, Derrida stresses the 
founding act of a new order: the independence of the United States of America. Despite that, his 
investigation opens the realm of possibilities to analyze likewise the very democratic character of 
any institution, for he entered into the most basic and complex domain of the question of 
legitimacy: the domain where nothing but the very history (with its violence and faith)317 could 
account for the establishment of a new interaction between constitutionalism and democracy. In 
fact, he entered into the most elementary question of legitimacy: who are the people? 

This interrogation refers to democracy, to the other side of the play with 
constitutionalism, inasmuch as democracy is directly linked with the sovereignty of people. This 
also gives rises to the premise to discuss whether an institution, in its act of foundation, was 
connected to the democratic premise. This is the first issue: the connection between the act of an 
institutional foundation and the democratic premise regarding the sovereignty of people. The 
second issue, in turn, derives from the first: how is the democratic premise conserved throughout 
history in the activities of an institution? In other words, how is the link with sovereignty of 
people kept alive throughout the time? This second issue, as we will shortly examine, requires 
that the democratic premise, in order to be preserved, does not become itself a logos. This danger 
is real insofar as the democratic premise loses its contact with constitutionalism. Indeed, this is 
the first effect we previously introduced (democracy without constitutionalism). But, on the other 
hand, constitutionalism can also become a logos to the extent that it loses this contact with the 
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democratic premise throughout the time. This is the second effect: constitutionalism without 
democracy. Therefore, there are two possible aspects here to investigate springing from the logos 
of legitimacy: the logos of democracy and the logos of constitutionalism.  

Both issues refer to both logos. The question of who signs and whose name the 
declarative act that founds an institution is in is central to this debate. Derrida’s question is 
oriented towards the Declarations of Independence, but, in fact, his words reach a much broader 
intent. The signature that founds an institution, a new order, is marked by what Derrida calls, in 
his Force of Law, the “mystical foundation of authority”318, that is, in the moment an institution 
is inaugurated, there is always a performative act, a promise, that confounds itself with the 
constative. On the one hand, for example, in the case of the Declaration of Independence, there 
was the constative act derived from the affirmation that the Declaration is made in the name of 
the “laws of nature and in the name of God”319 – this was the declarative truth behind the 
signature. On the other, there was the performative utterance concerning the promise of these 
truths to be self-evident. As Benhabib mentions, “for if it is the Laws of Nature and Nature’s God 
which show these truths to be ‘self-evident’, then their self-evidence should be apparent to all”320. 
But it is in this matter that a first problem appears to originate, which is central for legitimacy: 
how could one account for this self-evidence, if not based on arbitrary force or on a metaphysical 
faith? How, after all, could one argue that the laws of nature, in the way they were positivated, 
are self-evident to all without a minimum of violence (meta or physical), especially when a new 
order is being established? The “mystical foundation of authority” is, indeed, characterized by 
this confusion: we could not consider the founded institution legal or illegal in its founding 
moment321; however, it must establish, although practicing some violence, an air of legality and 
legitimacy by the signature, as if it were the expression of self-evident laws in accordance with 
the people represented by the signature. And, here, the central question of legitimacy is born: if 
the self-evidence derives from God, from where originates the signature? In better words, who 
are the people represented by the signature? 

Derrida acknowledges that the Declaration, inevitably, surpasses the boundaries of the 
constative: it has an intentional structure that goes beyond the act itself: “The signature maintains 
a link with the instituting act, as an act of language and an act of writing, a link that has 
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absolutely nothing of the empirical accident about it”322. It is thus much more than the event 
itself. It reaches the performative; it keeps itself alive in the uttering performatives. The 
performativity must always remember the signature; it has to appeal to the constative323. As 
Derrida writes, “the founding act of an institution – the act of achieve as well as the act as 
performance – must maintain within itself the signature”324. The signature is the event that brings 
forth the complexity of legitimacy. Since it has to maintain within itself the signature, the 
question of what this signature really represents is a fundamental one. In this matter, Derrida 
demonstrates the circularity that exists at the core of every act of foundation. The question about 
who signs such acts leads to an insurmountable search for a fundament, but, in fact, as he remarks 
in the very mystical character of this moment, the “origin of authority, the foundation or ground, 
the position of the law can’t by definition rest on anything but themselves, they are themselves a 
violence without ground”325. In the Declarations of Independence, he strongly stresses this 
aspect: on the one hand, we could argue that Thomas Jefferson signed the Declaration of 
Independence; however, he was only representing, and thereby could not properly be the signer. 
He was only the “draftsman”; he wrote but could not sign326. He was representing the 
“representatives who have delegated to him the task of drawing what they knew they wanted to 
say”327. But these representatives, who have the duty to approve, revise, correct, ratify the 
project328, were also representatives. Although they, by right, signed, they did not sign only for 
themselves but also for the others329. These others are, ultimately, the “good people”, who are the 
signers of the founding act.  

This conclusion, nonetheless, only exposes the problematics of the origin of legitimacy. 
After all, who gives the right for the people to sign a document for their own freedom? Or, in 
other words, as Derrida points out: “is it that the good people have already freed themselves in 
fact, and are only stating the fact of this emancipation in the Declaration? Or is it rather that they 
free themselves at the instant of and by the signature of this Declaration?”330 There is a knot in 
this subject that we cannot easily solve. On the one hand, the Declaration brings the authority of 
the people and expresses their sovereignty, but it only brings them by the premise of the existence 
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of this sovereignty, which bestows legitimacy and authority for the Declaration. The relation 
between constitutionalism and democracy seems, in this context, introduced by circularity that 
shows that one necessarily demands the other. The legitimacy of the founding act is linked with 
its construction in conformity with the will of the people, but, reversely, the sovereignty of 
people obtains authority through the founding act: “The signature invents the signer”331.  

In the founding moment, the connection between constitutionalism and democracy refers 
to this insurmountable problematics that occurs between the constative and the performative 
structure332, which is, besides, the very condition of iterability. This is the bridge between the 
founding moment and history. This is also the premise to comprehend how deconstruction relates 
to the negotiation between constitutionalism and democracy throughout time. In the basis of this 
negotiation, there is no fundament, no foundation, but only traces, linguistic interaction; there is 
only history, violence and faith. Accordingly, although without foundation, this moment cannot 
be pure, as if nothing from the past would remain. Even in the moment of foundation, there is 
iterability, which inscribes the repetition in this new beginning333: “There is no more a pure 
foundation of a pure position of law (…) Position is already iterability, a call for self-conserving 
repetition”.334 Nonetheless, we could not find the fundament in the constitutionalism, for there is 
no constitution; nor could we find it in democracy, for democracy is institutionalized through 
constitution and is paradoxically required for constructing the constitution. There are only the 
facts, full of complexities and contradictions; there are only the traces. However, this is also the 
reason why history gains relevance. For the founding moment is a mystical moment, what 
remains then is the history, with its tensions and linguistic interactions, but also the promise, the 
to come, as a call for critique, as a “weapon aimed at the enemies of democracy”335. Briefly, a 
principle of political legitimation336 is established as the iterability, based on which institutional 
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history and deconstruction play a crucial role, as a means to protect the very constitutional 
democracy. This is the paradox: “iterability requires the origin to repeat itself originally, to alter 
itself as to have the value of origin, that is, to conserve itself”337 

This history and the to come, the signature and the invention: they are at the core of a 
responsible negotiation between constitutionalism and democracy. Both interact in their own 
fragility, in their own risk of being disrupted. But this fragility is the very condition for iterability 
calls for the urgency of the other, for opening the history to the new, for opening the history to 
the here and now338 of a promise brought by to come, a democracy to come, which, albeit 
unattainable, calls for “a militant and interminable political critique”339. First, the maintenance of 
the signature, of this mystical moment in the performative inscribes the rule of law in history, and 
therefore shapes the institutional history. The maintenance of the signature throughout the time – 
and, consequently, the rule of law - is a condition for preserving the interaction between 
constitutionalism and democracy. The signature, nonetheless – and this is the second aspect to 
examine -, does not sustain itself by itself: it is continuously reinvented. The negotiation between 
constitutionalism and democracy is thus a space for invention, and this is paradoxically the 
condition for maintaining the signature. It is a space for respecting the history, the linguistic 
traces manifested diachronically, but also is the space where the to come opens the history to self-
critique and perfectibility, as a means to preserve likewise a responsible negotiation between 
constitutionalism and democracy. This is why Derrida remarks that: 

 (…) ‘democracy to come’ takes into account the absolute and intrinsic historicity 
of the only system that welcomes in itself, in its very concept, that expression of 
autoimmunity called the right to self-critique and perfectibility. Democracy is the only 
system, the only constitutional paradigm, in which, in principle, one has or assumes the 
right to criticize everything publicly, including the idea of democracy, its concept, its 
history, and its name. Including the idea of the constitutional paradigm and the absolute 
authority of law. It is thus the only paradigm that is universalizable, whence its chance 
and its fragility. But in order for this historicity – unique among all political systems – to 
be complete, it must be freed not only from the Idea in the Kantian sense but from all 
teleology, all onto-theo-teleology.340 

The history of constitutional democracy, accordingly, is a history of self-critique and 
perfectibility; the signature needs thus to be continuously reinvented. But this reinvention occurs 
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by stressing the singularity of the context, not by setting up beforehand a telos, nor by justifying 
the invention through an appeal to an essence or superior abstraction, as, for instance, a 
metaphysical concept. In order for history to be democratic and constitutionally bound, it cannot 
be conditioned by a logos, for it would disrupt the play between constitutionalism and 
democracy. Moreover, it is the very history with its openness to the other, to self-critique and 
perfectibility, that makes the negotiation between constitutionalism and democracy possible. 
Therefore, it is this negotiation that supports and feeds the institutional history and gives rise to 
iterability, but, on the other hand, it is this institutional history through iterability that supports 
and feeds the negotiation. Iterability is thus an inscription of the possibility of repetition in the 
very reinvention of the act341 throughout history. It is the reinterpretation of the signature in 
accordance with the particularities of every event, every context, as if the founding moment were 
somehow perpetuated in the singular situation, and it is subsequently to the extent that it opens 
the signature up to self-critique and perfectibility throughout the time.  

The unanswerability of the previous questions regarding the signature, the founding 
moment, is crucial for the interminable reinvention of new contexts through iterability. This is, in 
fact, the nuclear characteristic of deconstruction. For this “violence without ground”, this “coup 
de force”342 refers to the founding act and legitimacy, it is essential that undecidability, as this 
link with the signature and the openness to the other343, be inscribed at the heart of the interaction 
between both along the time. As Derrida sustains, “the constitution and the law of your country 
somehow guarantee the signature”344, and this is the space where iterability appears: the 
“simulacrum of the instant”345, when the signer gives himself the right to sign346, when the air of 
legacity is built, is somehow repeated, but also reinvented, throughout history.  Derrida’s words 
concerning the American Declaration of Independence points to this process: the constative of the 
signature in the name of the laws of nature and in name of God must resound through new 
contexts, as if the founding moment were guided by an entity guaranteeing the goodness of 
people347, who founded laws and rights in a legitimate way. Performative utterances appeal to 
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this constative utterance348, to this “vibrant act of faith”349. The promise requests the facts, even if 
they are, in reality, an act of faith that accounts for the signature. There is a mystical character, 
therefore, linking the to be with the ought to be350, as a condition to give meaning and effect to 
the Declaration351. The circularity that is in the basis of the act of institutional foundation, hence, 
is not solved but by appealing to an act of faith – the God as the ultimate signer -, and this is once 
more why Derrida calls it the “mystical foundation of authority”, which resounds by means of 
iterability through history. 

We can now more adequately explore the two issues earlier introduced. The first issue is 
concerned with the connection between the act of foundation and the democratic premise. The 
second, in turn, refers to the maintenance of this connection throughout the history. From 
Derrida’s analysis in Declarations of Independence, it is clear that the relationship between the 
act of foundation and the sovereignty of people is characterized by an insurmountable circularity, 
and, if it is to solve the unanswerability of the question about who signs the act of foundation, the 
recourse will, inevitably, fall into an act of faith. The same reasoning applies to the debate on 
constituent power and constituted power: there is also here this circularity in the very beginning 
of a new institutional order. This is why “in a constitutional democracy, there is no final seat of 
sovereignty”352. Even the people, who are nominally sovereign, must submit themselves to rules 
that are constantly interpreted, reappropriated and contested353. However, it is this undecidability, 
this unanswerability that opens up the possibility for deconstruction, inasmuch as it inscribes the 
conflict that occurs between the constative and the performative, the reality and the promise, in 
the realm of constitutional democracy. In fact, the “mystical foundation of authority” becomes an 
indispensable element to sustain the negotiation between constitutionalism and democracy, as if it 
rendered visible that, ultimately, in order to make deconstruction operate, there cannot be a logos, 
but rather the understanding that the ultimate foundation of an institution is not founded354.  

Therefore, we can examine the first issue as if the connection between the act of 
foundation and the democratic premise is, in reality, a condition for deconstruction, to the extent 
that it opens up the possibility to surpass a logocentric approach by stressing the “violence 
without ground” of the act of foundation. In turn, the second issue brings to discussion iterability 
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and autoimmunity. The first refers to the assumption of a position, a “call for self-conservative 
violence”355, while, at the same time, there is a performative process where different forces 
interact with one another and the context gains new significance by embodying the paradoxes and 
conflicts that appear throughout the history. Iterability, therefore, connects itself with differential 
force356 in order to produce something new. The second, in turn, is concerned with the right to 
self-critique and perfectibility of democracy357. Whereas the first issue, therefore, inscribes the 
void, the emptiness, the absence of foundation in the origin of the negotiation between 
constitutionalism and democracy, without this meaning a pure foundation, for the signature is 
already affected358, the second issue stamps at the heart of constitutional democracy the respect 
for the institutional history – the signature must remain – while opening it up to reinvention 
through iterability and autoimmunity in favor of the singularity of the other.  

However, notwithstanding that we can now visualize both issues, it is still necessary to 
address history: the signature must be reinvented according to the singularity of the other. 
Particularly in law, the differential force towards the other has to deal with the inherent violence 
of law. There is violence not only in its foundational moment (“violence without ground”), in the 
constituent power, but also in the one that echoes in every new context where the signature must 
remain. Jacques Derrida’s study of Walter Benjamin’s Critique of Violence (Zur Kritik der 
Gewalt) in the second part of his Force of Law elucidates how the dynamics of the founding act 
and its preserving effects throughout the time configures two sorts of violence: a violence – the 
“mystical foundation of authority” – which is called “founding violence, the one that institutes 
and positions law”359, and the conservative violence, that is, “the one that maintains, confirms, 
insures the permanence and enforceability of law”360. Both support the basis of the history of 
constitutional democracy, which develops in accordance with this inevitable presence of violence 
in the very symbolical order of law361, inasmuch as the law has the elementary interest in 
monopolizing the violence as a means to protect the law, as well as the power to provide the 
means to guarantee, although always threatened by the law, the validity of the performative362. 
Accordingly, founding and conservative violences correspond to the other side of the relationship 

                                                
355 Ibid., 997. 
356 Ibid., 925.  
357 See Derrida, Rogues: Two Essays on Reason, 87.  
358 See Derrida, “Declarations of Independence,” 49. About the impossibility of pure foundation, see Derrida, “Force of Law,” 
997.  
359 Derrida, “Force of Law,” 981.  
360 Ibid.  
361 Ibid., 983.  
362 Ibid., 985.  



 

 

219  

between the constative and the performative. The founding moment practices violence, as we can 
observe in the American Declaration of Independence, to the extent that there is the practice of 
exclusion of the other, especially some groups who could not exercise their rights363. As Miroslav 
Milovic remarks, “the institutionalization of the power does not articulate this iterability in the 
performative part and make it visible only in the constative one, which then, only apparently, 
speaks in the name of the people and the democracy”364. There is, indeed, in the foundation of 
law, two “we the people”, one in the constative and the other in performative, which is a paradox, 
inasmuch as, whereas the first one includes, the second one excludes the other, establishes the 
violence within the law. Nonetheless, this violence – now conservative violence – remains 
throughout the history. For the signature must remain, although reinvented, a performative 
violence occurs in the realm of the very interpretation of the law365, and here, similarly to the 
founding violence, the exclusion of the other also occurs, insofar as every interpretation of the 
law will have to deal with choices, thereby exposing the impossibility of responding to every 
other in every context.  

Accordingly, legitimacy is pervaded by two essential conclusions. First, ultimately, 
legitimacy cannot be founded, for there is circularity in the founding act, which practices 
violence without ground. Since the founding moment is a myth, in turn, institutional history gains 
relevance. Second, legitimacy throughout the history is linked with the perpetuation of this 
founding violence in the conservative violence; yet, this violence is only legitimated inasmuch as 
it lets deconstruction do its role, that is, instead of being founded, it develops merely in 
accordance with iterability. In conclusion, there is the respect for the signature, but this signature 
is only legitimated throughout the time whenever there is a differential force towards the other 
and whenever no logos, no transcendental signified destroys the non-foundational character of 
iterability. The negotiation between constitutionalism and democracy, as a consequence, while 
maintaining the signature, needs the to come in order to keep alive a continuous project of 
legitimation, to overcome the violence of law as power against the other366; it needs the 
undecidable as a means to protect constitutional democracy against its original potentiality of 
destroying itself. It has thus to overcome the appeal to a logos, to a substantiality and transforms 
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itself solely through iterability, where the gap between constitutionalism and democracy remains 
open and unfulfilled to an interminable interpretation towards the other. Institutional history, rule 
of law, on the one hand, and openness to the other, the right to criticize everything publicly, even 
the very history, on the other, are, hence, the conditions to overcome the identity, the repetition of 
the same. They are the conditions for the legitimacy of an institution, which, albeit its 
insurmountable violence, in a constitutional democracy, needs always to be a legitimate 
institution.  

 

5.3.3.2. The Logos of Legitimacy in the Structure of Balancing 

Derrida’s words – “iterability precludes the possibility of pure or great founders, 
initiators, lawmakers”367 – can be the message to start investigating, more directly, how balancing 
can lead to a disruption of the deontology of legal principles and the principle of separation of 
powers, which is, indeed, the consequence of a logos of legitimacy. From the investigation above, 
we can remark two important problems in this discussion. First, the logos of legitimacy can be 
revealed when, instead of iterability, balancing promotes the formation of a belief in the abstract, 
which coordinates and guides every sort of argument from outside. In this case, the deontology of 
legal principles is distorted in favor of a conviction that a teleological approach of satisfying 
collective’s will is legitimated, inasmuch as it brings the decision towards what the people really 
desire368. Consequently, adjudication becomes the realization of policies. The question here is 
whether, by affirming this abstract, this transcendental signified, there cannot be an implicit 
authoritarianism. More particularly, the discussion aims at understanding why, by precluding 
iterability, there is a formation of an institution as the great founder of law, which will act as a 
supreme instance, as the one which “has to decide and argue in the last instance”369. And, by 
acting as the supreme instance, this institution forgets not only the signature, but also the 
openness to the other, blinding thereby the singularity of the context in favor of an essence 
derived from establishing an origin where, in fact, there is circularity and undecidability. 

 This aspect already culminates in the second issue. We can disclose the logos of 
legitimacy when the autoimmunity is jeopardized by the deployment of balancing, to the extent 
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that, instead of promoting the perfectibility and the self-critique of law by reinforcing it and 
opening it up to deconstruction, there is the subversion of law by subjugating it to a monological 
utterance expressing the ruling of the court370. In this case, even if we could account for the 
critique and perfectibility the court’s decisions brings out, we could sustain, instead, that, by 
transforming legal principles into moralizing principles, there is the loss of the effectiveness of 
the critique, since it operates out of the realm of the essential core of the violence practiced by 
law, or, as Derrida argues, “these attacks against violence lack pertinence and effectiveness 
because they remain alien to the juridical essence of violence, to the Rechtsordnung, the order of 
law (droit)”371. Accordingly, the autoimmunity requires that the critique, in order to keep active 
the negotiation between constitutionalism and democracy, cannot become itself the expression of 
a logocentrism, as if a moral standard were superior and the definer of the legal order and its 
correctness. Rather, autoimmunity requires that the critique develops in the play between 
constitutionalism and democracy, not by appealing to an external entity, for this is not pertinent 
and effective for the legitimate transformation of law: “An effective critique must lay the blame 
on the body of droit itself, in its head and in its members, in the laws and the particular usages 
that laws adopt under protection of its power (Macht)”372. In other words, the negotiation 
between constitutionalism and democracy, which is characterized by the very inevitable threat of 
its disruption, perfects itself by reinforcing, in the system of law, the conditions of its self-critique 
through the attack of any metaphysical standpoint, and the accent on the transformation of law 
through deconstruction, which is, in fact, the condition for the perfectibility of the law. 

Nonetheless, when we observe the defense of balancing as Robert Alexy describes it, as 
well as his argument of “argumentative representation”373 of constitutional courts, we could 
present three relevant arguments to demonstrate why and how, in the basis of his theoretical 
construction, even though derived from the observation of constitutional courts’ activity, 
iterability and autoimmunity can be jeopardized. First, by establishing a teleological approach 
tied up with the assessment and acceptance of the general addressees of the law (institutional and 
non-institutional), Alexy seems to forget the undecidability and unanswerability of the founding 
act of an institution, which, through the signature, characterizes the institutional history of law. 
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Indeed, by simply affirming that decision-making has to express “what people really think” 374, he 
establishes, at the heart of legitimacy, a final point, as an essence that guides adjudication, 
without, however, being in a tensional relationship with constitutionalism. 

 The sovereignty of people becomes a logos, insofar as it is not followed by an accent on 
the institutional history and on the legal certainty constructed throughout the time. In other 
words, the sovereignty of people is not accompanied by the signature, by the constitutionalism, 
with its inherent enforceable character. This is particularly evident to the extent that, according to 
Alexy’s approach, there is an assimilation of legal legitimacy to moral acceptance, by sustaining 
that legal discourse is a special case of practical discourse375. What is there in the negotiation 
between constitutionalism and democracy, rather than iterability, is the appeal to a last 
justification relying on a “value jurisprudence” or on a “concrete order of values” whereby legal 
principles can be transformed into moralizing principles whose evaluation is developed in 
accordance with abstract rules of intensity and efficiency, and whose basis is the metaphysical 
assumption that principles must be necessarily interpreted as optimization requirements. 

 Briefly, a logos of democracy is here visualized insofar as adjudication must satisfy 
collective’s goals without, in parallel, comprehending the force of law and its construction, by 
means of a responsible negotiation between constitutionalism and democracy throughout the 
history. The logos of democracy, therefore, jeopardizes the premise that democracy, in order to 
actually be democracy, requires constitutionalism. It demands that, in order to preserve the force 
of law, the reinvention of the law through the appeal to the sovereignty of the people is, 
simultaneously, an appeal to the signature, to the legal principles and norms that have been, 
historically, framed and accepted as legitimate by a process of self-critique and perfectibility 
brought by autoimmunity. In other words, democracy and constitutionalism, as mutually co-
original and presupposed, imply that adjudication cannot be reduced to the activity of balancing 
directed to satisfying collective’s goal, for it loses, by diminishing the force of law and 
establishing an answer to legitimacy in the premise of “what people really think”, the link with 
constitutionalism, as well as it opens the possibility to jeopardize the principle of separation of 
powers. 

Indeed, inasmuch as the constitutional court acts as if its duty is to interpret law according 
to “what people really think” by deploying methods that points out a teleological solution of the 
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case, its activity is assimilated to that of parliament. However, in this case, decisions involving 
constitutional principles are balanced with moral standards without the guarantees of anti-
majoritarian rules that democratic constitutions introduce in order to avoid undercutting the voice 
of minorities by the majority represented by the parliament, and also without the control 
exercised through elections. The legitimacy of the parliament is connected to the observance of 
“procedural conditions for the democratic genesis of legal statutes”376, as well as the will of 
people preceding the legislative act. There is, therefore, in the activity of the parliament, like any 
democratic institution, the need for a responsible negotiation between constitutionalism and 
democracy, which is, in truth, the condition for its activity be legitimate. In order to pursue 
policies and enact laws, the parliament is bound to strict constitutional procedures that set up its 
link with the signature. It is, thus, tied up with an institutional history that establishes the 
mechanisms for enacting laws and pursuing policies. Still, it is also bound by the current will of 
the people preceding the legislative act377. This is the reason why it has to negotiate in this 
tensional realm of the constitutionalism and democracy. 

The judiciary as well, in order to be legitimate, must rely on this link with a previous 
system of rights, must sustain its enforceability to the current interpretation of the law, as a means 
to reinvent it through deconstruction in line with the singularity of the context, which, in the case 
of adjudication, is not expressed by pursuing policies, but by strengthening the system of rights in 
coordination with the differential forces manifesting in the context of the case and all the 
characteristics and norms extracted thereof 378. Hence, judiciary legitimately acts whenever it is 
open to différance, as “movement according to which the language (…) reconstructs itself 
historically as system upon the field of differences”, whenever it takes in advance the historical 
development of the negotiation between constitutionalism and democracy – this field of 
differences – to render possible deconstruction, that is, to reinvent the system of rights in 
conformity with the singularity of the case – an activity, besides, that is marked by undecidability 
and “infinite regress”. The legitimacy of constitutional court, for that reason, cannot simply rely 
on the observance of  “what people really think” (“the existence of rational persons, that is, 
persons who are able and willing to accept sound or correct arguments for the reason that they are 
sound or correct”379) and on the “existence of sound or correct arguments”380. There is a crucial 
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element that is absent in this formulation: the enforceability of law is a requirement for the very 
preservation of democracy, for it brings forth the premise that, although constitutionalism calls 
for this link with the sovereignty of the people, the people can only be sovereign – always as an 
unattainable possibility, since there is no origin, but only undecidability -, if they call for the 
constitutionalism, and hence, paradoxically, for the protection of the singularity of each 
individual381. In other words, the “argumentative representation”382 Robert Alexy defends can 
threaten the negotiation between constitutionalism and democracy, inasmuch as it might: first, 
transform the sovereignty of people into a logos of democracy, to the extent that it is not followed 
by the mutual co-original and presupposed constitutionalism and its inherent enforceability 
(founding and conservative violence); second, assimilate, by placing a methodology that converts 
enforceable rights into teleological preferable interests, the activity of constitutional courts to that 
of parliament, without being followed by previously enacted countermajoritarian procedures 
typical of parliamentary actions and without being directly controlled through elections by the 
addressees of the decision; third, by sustaining the democratic principle through an 
“argumentative representation” in conformity with “what people really think”, paradoxically 
promotes the disruption of democracy, as long as the protection of the singularity of the other is a 
condition for the sovereignty of the people383; fourth, forget the undecidable character of the 
negotiation between constitutionalism and democracy, since, by undermining the enforceability 
of law, it establishes a last point in the question of legitimacy, an origin where there would be 
only differential force; finally, jeopardize the principle of separation of powers, inasmuch as, 
ultimately, the discursive character of decision-making lies in an abstract balancing of interests 
and values that operates without iterability. 

The logos of democracy leads to the logos of constitutionalism, which is the second 
argument to understand why and how Alexy’s approach to balancing can put in peril the 
iterability and autoimmunity of constitutional democracy. For the enforceability of law is 
enfeebled by means of a methodology that transforms principles into moralizing principles, the 
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critique of the legal system becomes a moral critique of law, which brings about the erosion of 
the autoimmunity. Inasmuch as autoimmunity is concerned with “the right to self-critique and 
perfectibility”384, and since moral attacks on the violence of law “lack pertinence and 
effectiveness because they remain alien to the juridical essence of violence, to the 
Rechtsordnung, the order of law (droit)”385, the conclusion is that the legitimate transformation of 
law must be carried out not from outside, as if a logos were commanding the development of law, 
but from its own internal capacity of perfectibity through iterability.  

There cannot be a metaphysical standpoint at the heart of constitutionalism, since the very 
history of law is reinvented according to the particularity of the context, according to the 
inevitable threat of the ‘perhaps’, which inscribes the “infinite regress” and circularity in its 
relationship with democracy. There cannot be, hence, the transformation of constitutionalism into 
a “concrete order of values”, whose conflicts are decided in conformity with preference relations, 
and which is based on the metaphysical standpoint of the inevitability of balancing and the 
character of principles as optimization requirements. Instead, constitutionalism involves a process 
of adjudication that strengthens legal principles through an invention that, although criticizing its 
dogmatic certitudes and origins (for this heritage cannot become a logos), does not appeal to a 
sort of external substantiality, but stresses the endless and active differential forces the 
relationship between constitutionalism and democracy promotes. For the undecidability of this 
relationship, which is the reflex of the to come, a democracy to come, constitutionalism and 
democracy reinforce and perfect themselves (since one always presupposes the other) by 
establishing, within the negotiation itself, the conditions of self-critique, which entails the 
purpose of undercutting metaphysics. This is the reason why the logos of constitutionalism, 
although capable of transforming the law, does not transform it legitimately, for a logocentric 
critique of law blurs the possibility of improvement of law through iterability. The consequence 
is that, insofar as the self-critique is disrupted, the transformation of law, ultimately, can occur by 
the voice of an institution as the great founder of law, as a supreme instance – the signature, after 
all, is clouded -, which subjugates the law to a monological utterance. And, since there is no self-
critique, but a superior monologue, there is a certain reproduction of an identity. Instead of a 
process of perfectibility of law through self-critique, there is the reinforcement of a logos through 
the manifestation of an identity.  

                                                
384 Derrida, Rogues: Two Essays on Reason, 87.  
385 Derrida, “Force of Law,” 1003.  
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The analysis of both arguments, which brings forth the conclusion of the existence of the 
logos of democracy and the logos of constitutionalism, demonstrates that they point to the same 
problematic discussion: for democracy presupposes constitutionalism and vice-versa, the logos of 
democracy presupposes the logos of constitutionalism and vice-versa. On the one hand, the logos 
of democracy indicates the loss of the signature by stressing the will of people; nonetheless, the 
will of people will only be sovereign by linking it with the signature. On the other hand, the logos 
of constitutionalism indicates the metaphysical appeal to a certain substantiality in the negotiation 
between constitutionalism and democracy – for instance, by transforming the constitution into a 
“concrete order of values”, whose conflicts (at least the ones involving principles) need 
necessarily to be solved by deploying balancing –, which brings about a moral apprehension of 
law, and, consequently, the disruption of the very process of self-critique and perfectibility of 
law. In this case, a certain moral identity overcomes the construction and perfectibility of law, 
surpasses the conditions of self-critique, which, actually, in order to be democratic, would lead 
this moral identity to also be part of the play, that is, to be deconstructed. With the logos of 
democracy, there is, thus, neither constitutionalism nor democracy; with the logos of 
constitutionalism, there is neither democracy nor constitutionalism. Both are embedded in the 
logos of legitimacy. 

Nonetheless, the most serious question in this matter – which is the third argument to 
understand why Alexy’s approach can undermine iterability and autoimmunity - is the perception 
that, behind this logocentrism, there might be the endorsement of a substantial conception of 
democracy.  For the self-critique is disrupted by the placement of a logos, which subjugates the 
critique of law to a realization of moral values, the negotiation between constitutionalism and 
democracy is no longer characterised by a conjunction of differential forces –  différance as a 
movement towards the other is the word here -, but is controlled from outside by a moral standard 
that the judiciary has to accomplish in its decisions. Democracy, therefore, entails content that is 
the expression of a morality of a community, which the judge has to express through decision-
making. This content, however, can be nothing other than the expression of essentialism, of an 
identity that can jeopardize the particular, the singular, which goes in the contrary direction of 
différance and, more specifically, the gap that should exist in the negotiation between 
constitutionalism and democracy. The reaffirmation of a certain essentialism goes in the opposite 
itinerary of the philosophical discussions brought by hermeneutics, which stresses the particular 
as the condition for the novelty.  
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Indeed, in a radical perspective386, the essentialism can establish the conditions for the 
erosion of constitutional democracy, insofar as the other, the singularity of the other is kept out of 
the play. Instead of self-critique, a transcendental signified coordinates the way institutions 
should operate by establishing an ideology of the collective in the place of the singularity387. Self-
critique is replaced by the metaphysical accent on the people, on “what people really think”388. 
Obviously, Alexy, as a constitutionalist, is aware of the problems this emphasis on the people can 
bring about, but we could not deny that, in any case, an important characteristic of his thinking 
seems to be this appeal to some sort of metaphysical ground that could support, as a last point, his 
premises. What, therefore, we must stress is that, no matter how this metaphysics express itself, it 
affects deeply the play between constitutionalism and democracy by disrupting what a call for 
différance sets forth: a movement towards the other’s otherness, to the singularity, which 
balancing and all this theoretical background, even though paradoxically sustaining the relevance 
of the case, can, in fact, as previously seen, deny. When there is a logos, a transcendental 
signified behind the play between constitutionalism and democracy, after all, there is no 
différance, no movement towards the other’s otherness, but the establishment of an identity, 
which configures, by appealing to Heidegger’s words, a metaphysics of presence.  

It is an irony, therefore, to conclude that Alexy was right when he, in advance, introduced 
the possible critiques against his thinking, and, more particularly, against his defense of the 
balancing, as the instrument to assure the functioning of constitutionalism in the realm of 
constitutional courts. When he mentioned that we could argue that his position with respect to the 
“argumentative representation” of constitutional courts would lead to a field of “no limits and no 
control”389, where “legitimation of everything is possible”390, this is indeed a true perception of 

                                                
386 In a more radical perspective, which is certainly not Alexy’s purpose, we can mention the problems of a substantive 
conception of democracy. The history, as a matter of fact – as one can observe in discourses of identity, nationalisms, which has 
inspired many wars and regimes - is plenty of examples of how the assumption of a substantial content behind democracy can 
reveal this erosion of the singular. By the same token, the philosophy is full of thinkings that expressed the essentialism by 
reinforcing the unity of people in opposition to the particular (one could indicate, for instance, Rudolf Smend, with his substantial 
conception of politics in the construction of a content that would integrate the community (See Rudolf Smend, Verfassung und 
Verfassungsrecht (Berlin: Duncker & Humblot, 1928) or Carl Schmitt, with his homogenizing and unifying conception of people 
through the dichotomy friend and enemy386 (See Carl Schmitt, Verfassungslehre (Berlin: Duncker & Humblot, 1957)).  
387 Another possible and interesting investigation in this matter we see in Hannah Arendt’s concept of “banalization of evil”, in 
which she stresses the death of politics, when the individuals, instead of participating actively in the construction of the public 
sphere through arguments, are manipulated as instruments for the exercise of power. In this case, without the critique of this form 
of domination, the totalitarian ideology transforms the individuals into a collective under the fundament of a controlling power. 
See Hannah Arendt, Was ist Politik?: Fragmente aus dem Nachlaß (München: Piper, 1993); Hannah Arendt, Eichmann in 
Jerusalem: ein Bericht von der Banalität des Bösen (Leipzig: Reclam, 1990). 
388 Alexy, “Balancing, Constitutional Review and Representation,” 580. 
389 Ibid. 
390 Ibid.  
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the problems his theory raises. It is not by appealing, as he usually does, to BVG’s practice as a 
means to demonstrate how he is right391 that these questionings are solved, for the practice can be 
itself also metaphysical (as we can observe, for example, in the cases here introduced – Crucifix, 
Cannabis, and Ellwanger392 -, and also in many characteristics of the BVG’s and STF’s way to 
activism393), nor can they be justified by calling for the two premises he presented (the existence 
of sound or correct arguments and the existence of rational persons who are able and willing to 
accept those arguments394), because they, in conformity with the three arguments previously 
studied, can configure the logos of legitimacy. Although his defense that “constitutional review as 
argument or discourse does not allow for everything”395, especially on account of its connection 
with the will of people396, the reality is that it seems that he could not escape from a logocentric 
approach by reflecting a substantive conception of democracy, which makes his theory and his 
understanding of the practice of judicial review marked by an identity that can blur  différance as 
a movement towards the other’s otherness. What remains is a monological representation that 
must express the “ideal values”397 of society. What remains is metaphysics, identity, which can 
be reinforced and reproduced through balancing, as an instrument that can, by ultimately 
sustaining a logos, disrupt the play between constitutionalism and democracy, and thus deny  
différance. Constitutional courts become the supreme instance of the ideals of society, the voice 
of a “concrete order of values”. Nonetheless, we shall raise the question: in constitutional 
democracies, as the ones we worked with in the first unit398, is it the role we expect from 
constitutional courts the defense of collective ideals?  

5.4. Final Words 

 This chapter had the intent to explore one of the most intriguing recent 
philosophies, Jacques Derrida’s deconstructionism, and apply it directly to the dogmatic problem 

                                                
391Alexy sustains that the examples he brought regarding some BVG’s decisions demonstrate how those objections are not strong 
enough to disturb his theory: “The analysis of the examples presented above shows that rational argument and, thereby, 
objectivity is possible in constitutional argumentation to a considerable degree. It shows, too, that the existence of cases in which 
the arguments lead to a stalemate represents no danger at all for constitutional review (Ibid.).  
392 This metaphysics will be better visualized when, through the conception of limited rationality, we will critically reexamine 
these cases in the eighth chapter.  
393 See the first unit.  
394 Alexy, “Balancing, Constitutional Review and Representation,” 580.  
395 Ibid. 
396 Ibid. 
397 Ibid., 579.  
398 See the second and third chapter.  
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of this research, which, in turn, could open up the premises to start unfolding the conception of 
limited rationality. Initially by introducing some of its primary concepts – différance, iterability, 
autoimmunity, responsibility, negotiation, among others -, it in sequence extended these premises 
to the political and legal grounds, as a means to reveal that Derrida’s philosophy “does indeed 
translate or call for a militant and interminable political critique”399. By discussing différance, as 
the impossible, as the asymmetrical to come, and advancing on the political characteristics of his 
thinking, we could visualize the double bind of constitutionalism and democracy, and the 
undecidability that is embedded in the negotiation between both. By advancing on the legal 
realm, we could verify how différance relates to the quest for justice to the other’s otherness, 
while demonstrating that there is no justice without the force of law, which, in the same way, is 
also characterized by undecidability, the urgency of taking a decision here and now, and the need 
to reinstitute the law in conformity with the singularities of the case. The examination of each of 
these double binds and the accent on différance provided then a powerful edifice to start 
questioning the premises of the defense of the rationality of balancing, as Robert Alexy justifies 
it, exercising therefore Derrida’s intent to disclose and undercut metaphysics.  

 The second part of this chapter was oriented to demonstrating that Alexy’s 
premises seem to be marked by a logocentric – or metaphysical – approach. It concentrated on 
the analysis of three central aspects: the claim to correctness, the claim to rationality, and, finally, 
the claim to legitimacy. Initially, we demonstrated why, in the basis of Alexy’s framework, it 
seems that there is no questioning of the main premises that led to his conclusion of the 
indispensability of balancing in decision-making, as well as it seems that the argument that 
principles are optimization requirements is also exempt of critical review. Not only by showing 
that Alexy’s framework seems to lead to a monological perspective towards the interpretation and 
application of legal rights, but also by demonstrating that his claim to correctness can, indeed, 
even when justified by the Law of Competing Principles and by the connection between internal 
and external justification, result in judge’s discretion, this study concluded that there is a logos of 
correctness in Alexy’s claim to correctness. Yet, as long as the claim to correctness is related to 
the claim to rationality, we could verify that this quest for bringing out an analytical framework 
to defend the rationality of balancing, as if rationality were a question of a methodology able to 
control the empirical knowledge and orient decision-making to clarification, does not seem 
adequate to gather the complexities and dilemmas of constitutional adjudication, as the concern 

                                                
399 Derrida, Rogues: Two Essays on Reason, 86.  
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with keeping consistent the system of rights and the quest for realizing justice to other by 
stressing the singularities of the case. Finally, this research ended by showing, through the 
question raised by Derrida in his text Declarations of Independence400 - “who are the people?” – 
that Alexy’s idea of “argumentative representation”401 to account for the legitimacy of 
constitutional courts in this way to activism and deployment of balancing might, in the end, 
reveal a logos of legitimacy, expressed by a substantive comprehension of democracy in his 
accent on a practice of adjudication oriented to “what people really think”402. 

Through the application of Derrida’s philosophy to the dogmatic problem of this research, 
accordingly, many nuances of this debate on reason appeared, and the exercise of a critical 
review of Alexy’s premises, which resounds through the practice of constitutional courts as 
previously examined403, could be then carried out. This is the context where Derrida’s approach 
reveals its power: it is an active movement, an active interpretability that never stops, because it 
knows, beforehand, that metaphysics, notwithstanding always to be confronted, is always there. 
And there cannot be simple conformism with this situation: albeit always present, we must act 
interminably to disclose and undercut it, because deconstruction knows the outcomes 
metaphysics causes in reality, and, particularly here, in constitutional democracy. This is the 
reason why deconstructionism opens up the possibility to a new project; it opens up the 
possibility to a different behavior of constitutional courts, one that is committed, even though 
aware of its unattainableness, to the unconditionality of the other. Perhaps, the message of 
deconstructionism could be summarized in the words of Martin Morris: “the thrust of 
deconstructive critique is to transform the experience of the encounter between the self and other 
such that new institutions appropriate to such experience can emerge”404. Perhaps, what is 
missing in this movement is a responsible call to constitutional adjudication. Perhaps, what is 
missing is simply the ‘perhaps’. 

This chapter ends with the message that différance, as the struggle against the 
metaphysics of presence, is also a struggle against the metaphysics in constitutional adjudication 
and in constitutional democracy. It also ends with the perception that, even though Derrida’s 
philosophy could, in principle, sound abstract enough to come up against the problem here 

                                                
400 Derrida, “Declarations of Independence”. 
401 Alexy, “Balancing, Constitutional Review, and Representation,” 578.  
402 Ibid., 580. 
403 See the first unit.  
404 Martin Morris, "Deliberation and Deconstruction: The Condition of Post-National Democracy," in The Derrida-Habermas 
Reader, ed. Lasse Thomassen (Edinburgh: Edinburgh University Press, 2006), 249. 
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investigated, it, in reality, offers more than simply intriguing words. However, it is necessary to 
go further in the critique of this dogmatic problem; it is necessary to complement those 
conclusions with different outlooks. They can have different perspectives, but they can also open 
the space to new possibilities to exercise the interminable critique, one that shapes the conception 
of limited rationality. The next chapter reflects this intent. It might expose that with metaphysics 
“no thing and no one, nothing other and thus nothing, arrives and happens”405. 

                                                
405 Derrida, Rogues: Two Essays on Reason, 148.  



 

 

232  

CHAPTER VI 
WHEN PROCEDURES TOWARDS MUTUAL UNDERSTANDING COME TO LIGHT: 

BALANCING WITHIN THE CONTEXT OF PROCEDURALISM 

6.1. Introduction 

In the last chapter, Jacques Derrida’s philosophy applied to politics and law guided the 
examination of three central themes regarding the advancement of balancing and of a value-based 
dimension of legal adjudication: the claim to correctness, the claim to rationality and the claim to 
legitimacy.  Their investigation led to the conclusion of how each of these claims, particularly by 
stressing Robert Alexy’s Theory of Constitutional Rights, can express a metaphysical standpoint 
in the realm of decision-making and which consequences we can, from this perspective, achieve. 
Indeed, it inscribed the attitude of a quest for disclosing and undercutting metaphysics in the 
realm of constitutional adjudication. His deconstructionism and attack on logocentrism, as well as 
the insurmountable dichotomies (constitutionalism-democracy; law-justice) embedded in 
constitutional democracies and legal adjudication, respectively, revealed that his accent on the 
gap, on the “void” is, in truth, an emphasis on the continuous openness the context brings forth, 
and thereby a strike against the authority. For this reason, it fitted accurately for the critique of 
constitutional courts, particularly when they transform subjective rights into objective principles 
encompassing the totality of legal order, to the extent that it showed how this exercise of 
adjudication could become the sign of a certain authoritarianism. It is now, nonetheless, 
necessary to address the question of how this debate can operate in the reality of decision-making 
with the presentation of a possible alternative to balancing, which, by following the intent to 
disclose and undercut metaphysics, connects, in a complementary fashion, with the previous 
debate.  

For this purpose, this chapter will begin with a challenge: it will examine the metaphysics 
that is embedded in the structure of balancing, as Alexy’s account sustains it, and advance on the 
debate on an alternative to balancing with a distinct and sometimes untranslatable philosophical 
language in comparison with the previous chapter. It is no longer deconstruction that will be 
focused on here, but rather the basis of a proceduralist approach. It is hence not an investigation 
that is primarily founded upon Derrida’s premises, but instead one that dialogues with a tradition 
that has a Kantian influence, particularly his structure of two worlds (facts and norms), but now 
remodeled discursively. Specifically, this chapter will focus on Klaus Günther’s, Ronald 
Dworkin’s and, more emphatically, Jürgen Habermas’s proposals for the problem of 
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indeterminacy of law. While drawing attention to the premises of the proceduralist account might 
sound, in a sense, contradictory with the previous analysis, on the other hand, it complements it 
with another look into the issue of legal application, as well as with the purpose of disclosing and 
undercutting metaphysics. The central focus – which will orient the thesis of this investigation, 
concerned with unfolding the conception of limited rationality in legal reasoning – is that, despite 
their insurmountable divergences, both deconstructionism and proceduralism complement each 
other in the analysis of legal adjudication in the realm of constitutional democracy1.  

In the specific domain of this investigation, they can demonstrate, through distinct angles, 
how balancing can be metaphysical – and hence make a diagnosis of the metaphysics in 
institutional practices -, as well as already indicate the steps towards an appropriate account of 
the practice of decision-making, providing thereby a therapy rooted in the purpose of disclosing 
and undercutting metaphysics. For this last purpose in particular, the therapy, the procedural 
model seems to attack the problem more directly, although, as worked in the last chapter, we 
could already see many relevant suggestions in Derrida’s deconstructionism. This opens up, 
therefore,  a possible dialogue between both accounts. In any case, the proceduralism goes direct 
to the point, and provides a response to the indeterminacy of law which is neither founded upon 
the idea of balancing as a proportional analysis of constitutional principles or values nor 
grounded in the idea that rationality, at least one that acknowledges its boundaries, is the result of 
the deployment of an abstract methodology. Instead, it emphasizes procedures of mutual 
understanding as the basis of a postmetaphysical thinking in the realm of constitutional 
democracies, which reaches the very practice of legal adjudication.  

While the language of this chapter differs from the previous one, it also opens the analysis 
for other possible and relevant standpoints, and this discloses, step by step, the connections 
between deconstruction and proceduralism, which will be more directly focused on in the next 
unit. Insofar as the purpose now is to introduce this new elegant and relevant language, the 
chapter will center on the premise that is intimately related with the issue of indeterminacy of 
law: it will start with the debate on coherence. First, it will expose how Robert Alexy envisages 
coherence and how he connects this claim to the deployment of balancing (6.2). Against this 
background, which recovers some of the developments examined in the previous chapters2, but 
now centered on the discussion about coherence, we will examine a viable response to balancing 

                                                
1 See the next chapter.  
2 Particularly, Alexy’s claim to correctness examined in the last chapter. See topic 5.3.2.2.1. 
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in the realm of indeterminacy of law. The purpose, at this moment, is to present, step by step, the 
foundations of a legal theory that will culminate in the proceduralist account, which will serve as 
a postmetaphysical counter-argument to balancing, regarded, particularly by Robert Alexy, as the 
indispensable mechanism for providing coherence and rationality in the realm of legal 
adjudication (6.3). Accordingly, the first analysis will concentrate on the debate on the discourses 
of justification and discourses of application that is at the core of Klaus Günther’s legal theory 
(6.3.2), as a first proposal to the indeterminacy of law that understands the tensional and 
complementary character of both discourses in constitutional democracies. A second 
investigation will concentrate on the premises Ronald Dworkin brings forth, which, albeit very 
similar to Klaus Günther’s, focuses on the themes of integrity and the “single right answer”, 
primary concepts for the construction of a proceduralist account (5.3.3). Finally, we will explore 
Jürgen Habermas’s proceduralist account (6.3.4), first by examining how he conceives a 
postmetaphysical thinking lying in the tension between facts and norms through discourse 
(6.3.4.2), and then by showing how this tension is transported to the debate on legal adjudication 
(6.3.4.3).  

By exposing the construction of the proceduralist proposal applied to the problem of 
indeterminacy of law and legal adjudication, which brings forward a robust response to the 
generalized idea that balancing is the mechanism that provides rationality and coherence in legal 
adjudication, it is possible to delineate an immediate critique of many of the metaphysical 
assumptions that surround balancing, and particularly Robert Alexy’s theoretical appropriation of 
this practice. This critical investigation will be carried out by underlining four major topics: 1st) 
the construction of an axiological content in the structure of principles as the point of departure 
for balancing (6.4.2); 2nd) the confusion between discourses of justification and discourses of 
application, which reveals the loss of the tension between facts and norms in the realm of legal 
adjudication, and which can result in the lack of protection of minorities (6.4.3); 3rd) the 
relativization and misunderstanding of the “single right answer”, whose character of regulative 
idea is put in jeopardy (6.4.4); and 4th) the rationality approach that encompasses Alexy’s 
theoretical appropriation of balancing (6.4.5).  All these topics will corroborate the thesis that 
balancing, practiced as a proportional application of constitutional principles or values, which 
gains an objective nature encompassing the totality of legal and social order, does not promote by 
itself coherence nor rationality, at least not one that acknowledges its boundaries, in decision-
making, and can be structurally metaphysical, for it is rooted in some material content that is not 
transformed into arguments subject to critical review.  
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This chapter will complement the previous one with a new viewpoint of the metaphysics 
or logocentrism embedded in the practice and theoretical justification of balancing, while 
advancing on a possible postmetaphysical response to the problem of indeterminacy of law. It 
introduces new elements, a new language and a new perception of the problem, reinforcing 
thereby the conclusion that is the focus of this thesis: in the domain of legal adjudication, the 
metaphysical assumption of balancing can convert into a serious problem for constitutional 
democracy as long as it subverts the principle of separation of powers. In addition, this chapter 
will bring to light, to the extent that it discloses and undercuts metaphysics, how philosophical 
distinct traditions can dialogue with each other when they face practical dilemmas of social life. 
This is the perception this chapter aims at revealing: either by means of a deconstructionist or a 
proceduralist approach, which are two central philosophical standpoints applied nowadays to 
legal studies, the conclusions about the problem here investigated are intimately connected. It is, 
for this reason, the exercise of critique by acknowledging that, more than stressing the 
insurmountable differences between those outlooks, they must dialogue with each other as a 
means to consubstantiate an effective thinking that has an immediate intervenient attitude 
towards the world, and, more specifically, towards the institutional practices of constitutional 
adjudication.  

6.2. The Claim to Coherence in Robert Alexy’s Viewpoint: When Rights Lapse into General 
Practical Discourse.  

As the consequence of his Special Case Thesis (Sonderfallthese)3, Robert Alexy 
emphasizes balancing as the viable response to operationalize the “unity of practical reason”4 in 
constitutional adjudication. Still, in the realm of a multiplicity of arguments expressing this unity 
in legal argumentation, the question of whether and how balancing will promote a rational 
response necessarily implies the claim to coherence. The claim to correctness, whose 
metaphysical and lastly monological character was already exposed in the last chapter5, gains, 
with the debate on coherence, a new complement for the debate on rationality: it implies the 
investigation of how the different arguments can be jointly related without contradicting the 
system of rights. After all, from Alexy’s viewpoint, these arguments, to be correct, “must not 

                                                
3 See the fourth chapter. 
4 Alexy, “The Special Case Thesis”. In: Ratio Juris. Vol. 12. No. 4. December 1999, p. 383.  
5 See item 5.3.2.2.1 of the last chapter. 
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contradict the authoritative and cohere with the whole”6. In other words, their correction is 
closely related to the maintenance of a coherent response. But what could be a coherent response 
for Alexy in this realm of a “unity of practical reason”? 

Coherence, in Robert Alexy’s view, appears as a necessary criterion for achieving 
rationality in decision-making. It “implies the claim to justifiability”7, which is the paramount 
aspect of discourse rationality. In its basis, there is the idea of creating a “cluster of arguments” 
consisting of “chains of arguments, cumulations of arguments, and arguments against counter-
arguments which, again, appear in chains of arguments, cumulations of arguments, and 
arguments against counter-arguments, and so on”8. In other words, it expresses the capacity to 
link distinct arguments, which, as long as they are consistent, represent a justification for 
decision-making. Since adjudication is based upon discourse rationality, and discourse rationality 
is also associated with this capacity, it is a duty of adjudication to produce, in the complexity of 
distinct arguments, coherent decisions. In order to achieve this purpose, a theory of principles 
must connect itself with the claim to coherence9, which, from Alexy’s view, necessarily implies 
the deployment of his structural framework and the idea that principles are optimization 
requirements. Coherence, according to Alexy, leads inevitably to balancing.  

The implications of this premise can be inferred from the analysis developed in the former 
chapters: coherence, insofar as it results in balancing, might also demand the assumption of a 
value-based perspective in the domain of adjudication. It works with the idea that legal reasoning 
inevitably comprises “moral principles valid solely by their moral substantiality” 10. A coherent 
reasoning, as a consequence, must be comprehensive, that is, it has to encompass as many 
different arguments as possible; it must have an “all-embracing”11 character. Whether it is an 
institutionalized practice, an ethically established tradition, or a moral value, a coherent decision 
must deal with these variable reasons in a complementary way.  For this goal, they are weighted 
as a means to set up the best solution in a particular circumstance. A coherent solution, when 
these different reasons come into play, is, therefore, a weighting-based solution. Indeed, 
according to Alexy, “weighting is the most important method for achieving coherence”12. By the 

                                                
6 Robert Alexy, “The Special Case Thesis,” Ratio Juris 12, no. 4 (December 1999): 375.  
7 Robert Alexy, Robert Alexy, "Coherence and Argumentation or the Genuine Twin Criterialess Super Criterion," in On 
Coherence Theory of Law, ed. Aulis et al. Aarnio (Lund: Juristförlaget I Lund, 1998), 43.  
8 Ibid., 44. 
9 Ibid., 45.  
10 Ibid., 46.  
11 Ibid.  
12 Ibid.  
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same token, coherence embodies, for it gives rise to balancing and has this “all-embracing” 
character, the idea of indeterminacy in the very basis of legal reasoning. As “an elementary 
postulate of rationality”13, coherence indicates that legal reasoning is also marked by 
indeterminate criteria of rationality, which “contain neither precise rules nor some kind of 
calculus or algorithm which definitely determine the solution”14. It is, for this reason, a species of 
“criterialess criteria of rationality (kriterienlose Rationalitätskriterien)”.  

Since it inscribes this indeterminacy in legal reasoning, the claim to coherence demands 
that decision relies on a flexible structure that can shelter the distinct possible arguments in order 
to define preference relations between them in accordance with the particularities of the case. 
With balancing, this indeterminacy, inherent to legal reasoning, is confronted with the possibility 
of establishing some rules settling how the preferable argument should be interpreted in a specific 
situation, thus transforming the incommensurable values that appear in this debate into 
commensurable ones, as well as solving the problem of value pluralism15. This is why, for Alexy, 
the claim to coherence, insofar as it culminates in balancing, is not a “value-free guide”16. Rather, 
it is a condition for a rational value-based evaluation: it, by comprising all types of reasons, 
conducts legal reasoning to balancing, which, in turn, establishes concrete preference relations 
between the arguments in order to make them commensurable and rationally related. There is no 
coherence without fixing preference relations, as well as there is no rationality in legal reasoning 
without balancing.  

In this framework that places coherence as a “super criterion”17 for legal reasoning, and 
inasmuch as it culminates in conditioning it to balancing, two other elements are, nevertheless, 
regarded as necessary for its completion. First, Alexy points out the discourse rationality, which, 
together with coherence, “[constitutes] a genuine twin super criterion” 18. Second, he indicates the 
history, the “real powers vivid in history comprising the needs, interests, self-interpretations and 
aspirations of individuals and groups, that is to history’s anthropological and sociological 
dimension”19. All these elements are part of legal reasoning and demonstrate that it has to deal 
with more than a simple reference to the institutional ground where adjudication takes place. By 

                                                
13 Robert Alexy, Robert Alexy, "Jürgen Habermas's Theory of Legal Discourse," in Habermas on Law and Democracy: Critical 
Exchanges, ed. Michel Rosenfeld and Andrew Arato (Berkeley, CA: University of California Press, 1998), 227.  
14 Alexy, “Coherence and Argumentation or the Genuine Criterialess Super Criterion,” 47 
15 Ibid.  
16 Ibid.  
17 Ibid. 
18 Ibid., 48.  
19 Ibid. 
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referring to discourse rationality, Alexy links his debate on coherence with his premise of legal 
argumentation as a special case of general practical discourse (Sonderfallthese). By alluding to 
the “real powers vivid in history”, he connects it with the idea of legal reasoning embracing the 
totality of the legal and social order. Both are interconnected in the thesis that the claim to 
coherence is pervaded by the need of gathering moral values, traditional and collective standards, 
utilitarian consideration, self-understanding and pragmatic evaluation of interests and 
compromises, and also by a call for a procedure of argumentation whereby balancing is carried 
out as a means to establish among them preference relations.  

According to Alexy, this procedural model20 is this process of integrating general 
practical discourse, thereby yielding coherence through balancing. In his opinion, the procedural 
way contrasts with other approaches attempting to deliver coherence to decision-making, 
particularly with what he denominates a coherentist model, which, in its most radical 
configuration, would point out the idea of legal holism21. In this model, as Alexy describes it, the 
legal framework would furnish beforehand the answers, which only need to be discovered22. 
From Alexy’s view, nevertheless, an idea of legal holism, even though seemingly perfect, “is not 
realizable”23, and even if one defends it, inevitably she would fail to demonstrate how it does not 
rely on the appeal to general practical reasons not previously inserted into the legal system of 
rights. Legal arguments necessarily are “in need of supplementation beforehand”24, and only 
through this supplementation can one achieve coherence: “just as norms cannot apply themselves, 
a legal system as such cannot produce coherence”25. In addition, an idea that coherence relies 
merely on the legal system would not solve the problem of a rational application of law26: “just as 
much as rules are unable to apply themselves, a system cannot itself create the right answer”27. 

                                                
20 Alexy, “The Special Case Thesis,” 383.  
21 Ibid.  
22 Alexy suggests that Habermas’s proceduralist theory could be, in principle, an example of a coherentist model, to the extent that 
he defends that legal discourses must come from the legal framework (Ibid.). Nonetheless, Alexy seems to have not realized that 
Habermas is not excluding from argumentation other possible arguments and reasons that do not stem from the legal system, but 
instead defending the priority of arguments of justice over arguments of good, a characteristic that appears to contradict Alexy’s 
point of view. Besides, Alexy does not seem to grasp the real meaning of the tension between form and content that is in the basis 
of Habermas’s proceduralist theory, which makes Alexy to believe that Habermas defends a perfect coherent model instead of a 
tensional model directed towards coherence, never totally achieved, though. It lies in the core of this misunderstanding Alexy’s 
not separation between discourses of justification and discourses of application. See the topic 6.4.3. infra.  
23 Alexy, “The Special Case Thesis,” 383.  
24 Ibid.  
25 Ibid.  
26 Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 227.  
27 Ibid. 
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An integrative procedure through balancing, therefore, is indispensable to yield coherence, and, 
insofar as it culminates in the right answer through arguments, it also yields rationality.  

The question we can raise in this subject is how this integration would differ from that of 
parliament. Alexy’s point of view seems to consider that the duty of adjudication is also of 
reviewing the reasons why a statute was enacted. On the one hand, if in the democratic process of 
law-making different arguments were taken into account, which Alexy categorizes in three 
different groups (institutional or authoritative reasons; ethical-political reasons founded upon 
traditional and self-understandings of a collectivity; pragmatic reasons based on means/goals 
analysis of interests and compromises28), on the other, adjudication has to reexamine them: “if 
legal argumentation is to connect with what has been decided in the democratic process, it has to 
consider all three kinds of reasons presupposed by or connected with its results”29. In other 
words, adjudication will have to deal with the claim to validity of the enacted norms, and, for 
that, review their pertinence in contrast to other values considered relevant to the decision by 
focusing on their results for society. This explains why, for Alexy, “every application discourse 
includes a discourse of justification”30. In decision-making, in compliance with this point of 
view, the judge will have to evaluate whether the appropriate norms for the case can also be 
justified in a broader perspective, that is, in the general interests of all those affected by the norm. 
Its validity is conditioned, in adjudication, by a teleological analysis of its capacity to achieve a 
result that is not only pertinent to the case, but can also be justified in a more general analysis of 
the interests of the society This is the reason why balancing is essential to provide coherence: it 
places arguments in a structure of teleological analysis of what is good for a particular societal 
self-comprehension.  

6.3. The Postmetaphysical Response to Balancing as an Indispensable Instrument for 
Coherence: The Coherence and the Single Right Answer Within Democratic Procedures of 
Opinion–  and Will Formation.  

6.3.1.  Introduction 

Robert Alexy’s accent on balancing as a response to the indeterminacy of law and as an 
indispensable instrument for coherence in legal reasoning lies in the premise of the “unity of 

                                                
28 Alexy, “The Special Case Thesis,” 377-378. 
29 Ibid., 377.  
30 Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 231.  
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practical reason”, whose outcomes we can verify in the almost indistinctness of the way reasons 
enter into argumentation in law-making and in decision-making, in discourses of justification and 
in discourses of application. A proportional analysis of means and goals through a general and 
broad perspective of what is good for a particular society transforms then into the rational 
mechanism for the problem of indeterminacy of law. The judge, accordingly, must work on 
reasons, regardless of their quality (institutional, ethical-political or pragmatic), and deploy 
balancing as a means to justify, in a rational basis, the decision. Even though this mechanism 
seems plausible, in the last chapter, through Derrida’s deconstructionism, its metaphysical 
foundation and how this metaphysics projects onto the questions of legal rightness, rationality 
and legitimacy was already proved. For this reason, if the claim to coherence is a necessary step 
to face the challenge of the indeterminacy of law, it might not simply rely on the idea of 
balancing with a proportional analysis. We must then search for a postmetaphysical response to 
the indeterminacy of law. 

A viable postmetaphysical response to the indeterminacy of law resides in three primary 
aspects: first, the clear differentiation between discourses of justification and discourses of 
application; second, the quest for the single right answer; third, the accent on procedures of 
opinion – and will formation directed towards mutual understanding. It makes explicit that it is 
not only conceivable, but also essential that the indeterminacy of law is challenged by another 
form of reasoning that is not simply balancing in which legal arguments lapse into general 
practical arguments. It is necessary rather to establish the clear priority of arguments of justice 
over arguments of good as a condition for a postmetaphysical thinking as long as justice is 
envisaged within democratic procedures directed towards mutual agreement. Klaus Günther’s, 
Ronald Dworkin’s and Jürgen Habermas’s proposals are strong examples of this perception. 
They, in a complementary manner, provide a distinct and more convincing answer to the 
indeterminacy of law than Robert Alexy’s theory rooted in balancing.  

For they are concerned somehow with constructing a thinking that does not lie in 
metaphysical assumptions, they can overcome many of the unanswered problematic issues we 
can still find in Alexy’s viewpoint. Moreover, even though they do not originate from the same 
philosophical tradition of Derrida’s thinking, since they come from a Kantian tradition remodeled 
discursively, they, by some means, complement it to the extent that they provide a more 
institutional-related analysis of the problem of normative application in cases of collision of 
principles. For now, the purpose is to explore how Günther’s, Dworkin’s and Habermas’s points 
of view can confront with the premise of balancing as Alexy, clearly based on BVG’s practice, 
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develops it. The intention is to disclose, from each of these theories, the grounds for an 
alternative to balancing which confronts metaphysics while showing the boundaries of the 
rationality in legal reasoning.  

6.3.2. Klaus Günther’s Viewpoint: Coherence Through the Distinction Between Discourses of 
Justification and Discourses of Application 

In the domain of a discourse theory of legal reasoning, Klaus Günther’s proposal of a 
distinction between discourses of justification and discourses of application appears as a powerful 
counter-argument to Robert Alexy’s premise that legal reasoning, in order to be coherent, 
necessarily demands balancing. Moreover, it reveals that Alexy’s theory might suffer from the 
mistake of mixing up these discourses, thereby undermining the firewall that separates decision-
making from law-making. In Günther’s approach, legal reasoning cannot simply lapse into 
general practical discourse by means of balancing, which should deliver rational mechanism to 
the incommensurability of values. Rather, two differentiated discourses take place in legal 
reasoning, which confers two distinguishable moments with their own premises: one that refers to 
the validity of norms, and one that is concerned with its application, taking into account all the 
particularities of a certain situation. The first embraces an idealized universal principle (U), 
according to which valid norms are those that take into account the interests of all those possibly 
affected by the norm, whereas the second in turn centers on the factual features of the case and on 
all the norms that can be thereto applied. With this separation, Günther argues that the 
justification of norms cannot be occupied with the insurmountable dilemmas arising from the 
practical feasibility of the claim to validity, while the application of norms exonerates from 
considering previously all other possible situations whereto the norm could be applied. Besides, 
with this premise, Günther indicates that the discourses of justification, rather than being 
complemented by new singular justifications – as we can observe in Alexy’s idea that legal 
discourse is a special case of general practical discourse -, are supplemented by discourses of 
application, which have a distinct nature.  

The starting point of Klaus Günther’s thesis is that a particular moral judgment, regarded 
as correct in a particular circumstance, is not necessarily compatible with principles that, in other 
circumstances, we would accept as valid31. What is appropriate in a particular situation does not 
combine with what is universally accepted as a principle by all affected people. Moreover, the 

                                                
31 Klaus Günther, Ein normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation, Rechtstheorie, Vol. 20 
(Berlin: Duncker & Humblot, 1989): 165.  
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differentiation between discourses of justification and discourses of application corresponds 
better with the premise that knowledge is fallible without this meaning the renunciation of the 
ideal of a “perfect norm”.  It is, for this reason, necessary to demonstrate that the “distinction 
between justification and application of moral norms is possible and makes sense”32.   

According to Klaus Günther, the discourse of justification of a norm is relevant only to 
the norm, regardless of its possible application in each one of the situations33. It is concerned with 
its validity by considering in abstracto all the possible interests in compliance with the actual 
circumstances. For this reason, it implies a weak version of the principle of universalization 
(U)34, according to which a norm is valid “when the consequences and the side effects of its 
general observance for the interests of each individual, under the same circumstances, could be 
accepted by them all”35.  In order to achieve this premise, it takes into account all the 
characteristic signs existent in different situations to which the norm could be applied, and 
artificially suspends the possibility of relevant distinctive signs36. The purpose, in this matter, is 
to idealistically foresee an agreement about the universal acceptability of the norm by artificially 
presupposing that the cases whereto the norm could be applied are kept unchanged (ceteris 
paribus clause).  This is the reason why the principle of universalization cannot be deployed in its 
stronger configuration37, since it does not stem from the premise of an idealization that comprises 
and previews all the possible situations of normative application. Insofar as the knowledge is 
fallible and the time is finite, the discourse of justification must take into account that it is 

                                                
32 Klaus Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht (Frankfurt a.M.: Suhrkamp, 1988), 21, 
translation mine.  
33 Ibid., 55.  
34 We can remark the connection of Klaus Günther’s theory with the grounds of a communicative rationality, as Jürgen Habermas 
develops it, in these discourses of justifications. They originate from the idea of a reciprocal consideration of the interests of each 
one, and should be performed in accordance with certain idealized conditions of argumentation that will link their validity with 
the strength of the arguments used to justify them. The validity claims should derive from the premises of a non-coercive exercise 
of communication (as the ideas of free and equal participation of all subjects of the discourse, the reciprocal presupposition of 
rationality among the participants, the requirement of justification of validity claims through arguments), which points out an 
idealized rational consensus. Accordingly, the validity claims operate in the realm of an ideal community of communication 
where a non-coercive rational consensus is presupposed. Still, on the other hand, this idealization is established according to a 
weak form of the principle of universalization (U), resulting from the standpoint that knowledge is fallible, and hence the validity 
claims must be in connection with, without being confused, the facts. It its thus a type of weak transcendentalization, an 
hypothetical reference encompassing the counterfactual conditions of reciprocal understanding, which, nevertheless, will be 
confronted with the characters of a particular situation when one deploys it. These are, nevertheless, two distinguishable, although 
complementary and tensional, moments: the discourse of justification implies the intersubjectivity as a condition for the validity 
of a norm that uncovers the irrefutability of some normative premises of communication, particularly by stressing the possibility, 
albeit idealized, of a non-coercive rational consensus by all participants affected by the norm, who comprehend the consequences 
and side effects of its observance.  
35 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 53, translation mine.  
36 Ibid., 266. 
37 A stronger configuration of the principle of universalization (U) can be as such described: 
       “A norm is valid, and, in any case, appropriate, if the consequences and the side effects of the general observance of this 
norm for the interests of each individual, in each particular situation, could be accepted by them all”. (Ibid., 50, translation mine)  
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impossible to foresee all the situations of application, which would lead to what Günther calls a 
“perfect norm”38, that is, a norm that would be not only valid, but beforehand already appropriate 
to each situation susceptible of having it applied39. All the cases of its application would be 
already established in the discussion of its validity: “the appropriateness of its application would 
belong to the signification of its validity”40. Indeed, there would be a possible confusion between 
discourses of justification and discourses of application41.  

Since our knowledge cannot reach all possible situations of normative application, the 
principle (U) must be regarded as an open principle relying, in a tensional way, on the historical 
and empirical knowledge, whereby its application is conditioned42. It comprises merely the 
consequences and side effects that can previously result from the general normative observance43, 
as well as anticipates some imaginable outcomes as long as they can be generalized according to 
a criterion of similar traces of potential relevant cases of application. It yields, for this reason, 
valid norms applicable prima facie44, which demands a specification and a proper adaptation to 
the circumstances in the discourses of application. There is no problem, accordingly, if all the 
possible situations were not previously considered: “The consideration of additional contexts 
does not force a secret revision of the claim to validity of a legitimate norm”45. In reality, this is 
one of the main reasons why both discourses – justification and application – must be separated. 
This is also the condition for the openness of the norm: “this openness of the moral principle to 
the contents of a norm (which is generalized because it is hypothetically set and as such 
examined for its compatibility with everyone’s interests) does guarantee that no content remains 
excluded a limine”46. Moreover, discourses of justification do not define whether a norm is 
applicable to a particular circumstance, and, if not, attempt to reevaluate its validity, because this 
would invert the sequence from justification to application47. In discourses of justification, as 
Günther remarks, the question is not whether it is correct to apply a norm to a certain reality, nor 
to establish criteria for its appropriateness48, but rather merely “question which are the 

                                                
38 Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 167.  
39 See Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht,  50.  
40 Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 167, translation mine. 
41 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 51.  
42 Ibid. 
43 Ibid., 52.  
44 Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 171.  
45 Klaus Günther, "The Idea of Impartiality and the Functional Determinacy of Law," Northwestern University Law Review 83, 
no. 1 & 2 (1989): 165.  
46 Ibid., 159.  
47  Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 53.  
48 Günther, “The Idea of Impartiality and the Functional Determinacy of the Law,” 159. 
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consequences that would expectedly result for our interests, as if it were applied to each one of 
the situations”49. Briefly, the “validity refers only to the question of whether, as a rule, the norm 
is in our common interests”50. 

The discourses of application in turn assume beforehand the normative validity, and 
centers instead on the particularities of a determined reality. It is concerned not with the validity 
of the norm, but rather with its appropriateness to a particular situation. By doing so, it conducts 
legal reasoning to a dependence on the facts and possible new reinterpretations of the valid norms 
applicable to a certain case. Both discourses are connected by the perception that, whereas the 
reality is fundamental for legal reasoning – and this can be observed in discourses of justification 
(the fallibility of knowledge in claims of validity), and, more incisively, in discourses of 
application -, by assuming idealistically some pre-conditions of the exercise of non-coercive 
communication, this reality is gathered reflexively and critically according to a claim to mutual 
understanding51. This is why the normative validity and the facts are distinguishable, although 
complementary; this is why the discourses of justification and the discourses of application 
express two complementary, but not confusable, moments of legal reasoning. 

The immediate consequence of this thinking is that, even though one could point out a 
conflict of norms in a certain reality – and, in this case, the discourse of application is considered 
-, the norms remain valid. It is evident, though, that, in situations of normative application, the 
interpreter might have to face the dilemma of verifying that the facts in play are in contradiction 
to the prima facie character of the norm, and thus think that this norm is no longer valid. But, as 
mentioned, these are two distinguishable moments of legal reasoning: “The decision about the 
validity of a norm does not imply any decision regarding its appropriateness in a situation, and 
vice-versa” 52. 

When the interpreter applies a norm, instead of presenting the reasons why it should be 
observed by everyone as a rule, considering the circumstances, the consequences and side effects 
of the norm, she examines all the special characteristics of a reality and evaluates whether and 
how this norm should be observed in this singular situation53. The norm, in this case, has to be 
observed by all people involved in an event by confronting its content with the assembly of the 

                                                
49 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 54, translation mine.  
50 Ibid, translation mine.  
51 This characteristic, which is clearly observed in Günther’s approach, will be examined further, when we will carry out an 
investigation of Jürgen Habermas’s communicative action applied to legal reasoning.  
52 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 55, translation mine.  
53 Ibid.  
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particular data she can extract taking into account that specific space and time. Hence, the 
discourse of application refers exclusively to one circumstance, not to all others possible54: “The 
vehicle for accepting this judgment is a discursive determination of what is the most appropriate 
principle to guide action in a specific circumstance”55. The different norms, valid in abstract, 
when applied, will be evaluated in accordance with their appropriateness to the specific reality.  

The example Günther brings forward56 of a conflict between the norms – “one must keep 
promises” – and “help the other, if he is in a situation of necessity” is paradigmatic: even though 
both could be considered valid, because they express a general interest of observance, they could 
conflict with each other in a certain reality, resulting in the need to decide which one is more 
appropriate to that particular event57. The decision about the appropriate norm, for this reason, 
will reveal the insufficiency of the discourse of justification, as long as it will have to 
continuously face cases where its universal claim of observance of reciprocal interests under 
unchanged circumstances no longer seem justified. Nonetheless, the distinctiveness of the 
discourse of application is exactly its capacity to reveal some relevant unexpected domains of 
normative application that were not beforehand established, and confront them with the 
circumstances that justify its validity in accordance with the principle of universalization (U). In 
discourses of application, those valid norms function as prima facie reasons for a particular 
normative statement58. This is the complementary aspect of the discourses of application, which 
will inevitably lead to a tensional moment between the idealization of possible circumstances to 
which the norm is applied and the concrete and conflictive reality, whose facts demand more than 
pre-established arguments.  

In what refers to the complementary relationship between both discourses, Klaus Günther 
ascribes to them an impartiality principle, which, in its formal sense, embodies the idea that, in 
the same conditions of application, we must apply the same norm59. In order for this principle to 

                                                
54 Ibid., 56.  
55 Jeffery Smith, "Justifying and Applying Moral Principles," The Journal of Value Inquiry 40 (2006): 404.  
56 See Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 168.  
57 Günther examines the famous Kantian example about the lie. If a political fugitive enters into his classroom and hides himself 
under Kant’s desk, and right afterwards the police officers ask Kant whether he saw the fugitive, he must decide whether he 
follows the moral principle of saying the truth or helps the fugitive by concealing the fact in order to save his life. These two 
moral principles – “do not lie” and “help the other, in case of necessity” - encompass a controversial dilemma of morality. Both 
norms, consequently, could not foresee all the situations of their application, even though no one would say that they are invalid. 
Insofar as every situation is a new situation, with distinct signs, and the knowledge is limited, this dilemma could only be solved 
by, initially, distinguishing the discourses of application from those of justification. See, for this purpose, Günther, Der Sinn für 
Angemessenheit: Anwendungsdiskurse in Moral und Recht., 47 ff.  
58 See Günther, ““Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 172. 
59 Günther, “The Idea of Impartiality and the Functional Determinacy of the Law,” 164. 
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be perfect, all the possible circumstances to which we could apply the norm should be already 
foreseen. It is, therefore, the case of a “perfect norm”, when we can preview the acceptance of all 
those affected, considering the consequences and side effects of the norm, but also all the 
situations to which it could be applied. In these circumstances, the impartiality principle would 
culminate in the identification of discourses of justification and discourses of application, which, 
in other words, would lead to the deployment of a strong configuration of the principle of 
universalization (U). Günther, in spite of this conclusion, sees that the impartiality principle is 
compatible with a weak version of the principle of universalization (U), if, instead of being 
thematized in only one act60, the impartiality principle were comprehended in a complementary 
relationship, without mixing them up, between the justification and application of a norm. Since 
the weak version of the principle of universalization (U) would partially exhaust61 the impartiality 
principle, it must be complemented by an independent and impartial discourse of application62, 
that is, a discourse that takes into account all the characteristics of a determined case, in which 
the interpreter will confront the idealistic claim to validity with a description of all the aspects of 
the concrete reality. Only after these two moments, do the prima facie reasons of normative 
statements, selected in compliance with the particularities of the case, gain the quality of 
definitive63 ones. Impartiality, in this condition, connects with the interpreter’s capacity to 
confront the applicable prima facie norms with a detailed and integral description of all the 
characters of a singular case64. It is achieved with two concatenated and complementary steps: 

(…) Both embody, respectively, a determinate aspect of the idea of impartiality: the 
claim that the consequences and the side effects for the interests of each individual 
should be accepted by all them together operationalizes the universal-reciprocal sense of 
impartiality, whereas, complementary to it, the claim to consider, in a particular situation 
of application, all the characteristics operationalizes the applicative sense. As we 
combine both aspects with each other, we approximate ourselves of the complete sense 
of impartiality, as if it were through bifurcated ways.65.  

                                                
60 See Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 55.  
61 Ibid. 
62 Ibid., 27.  
63 See Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 172. 
64 Since Günther’s argument concerning legal reasoning lies in a hermeneutical open basis, the question of how this description of 
the facts will be carried out in relation to prima facie applicable norms becomes irrelevant. According to Günther: “We can only 
determine which norm is appropriate in a situation, if the participants of discourse referred the applicable prima facie norms to a 
complete description of the situation. Here is useless to ask whether the participants of the discourse precede first to a complete 
description of the situation and then to all applicable prima facie norms or whether the description of the situation is particularly 
only shown “in light of” a pre-comprehension of the possible applicable norms. The problem of the hermeneutical circle can 
remain open”. (Ibid., 175, translation mine).  
65 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 56, translation mine.  
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The complementary character of both discourses resulting in the deployment of the 
impartiality principle through a ramified way indicates their dependency on each other: “Only 
their combination in historical and social processes fulfills the sense of impartiality”66. From 
another viewpoint, the achievement of the impartiality principle in two concatenated steps leads 
to an indirect achievement of the “perfect norm”, which works as a regulative idea: “we do not 
anticipate, in a given moment, all the circumstances of each situation of particular application, 
but rather, in each situation of corresponding application, we anticipate, in a determined moment, 
all the circumstances”67. This ideal of a “perfect norm” brings about a dynamical process of legal 
reasoning: on the one hand, the applicable prima facie norms work as reasons for a particular 
judgment68; however, on the other, their prima facie character makes this judgment dependent on 
reciprocal argumentation that exposes, in comparison with possible other applicable prima facie 
norms, their compatibility with, and appropriateness to, a singular reality. This tensional 
combination between validity and appropriateness demonstrates that legal reasoning is 
necessarily dialogical, and also that legal reasoning cannot be simply one or the other kind of 
discourse, whether justification or application.  

Besides, legal reasoning demands that the interpreter brings forward strong reasons to 
justify why a determined norm must be applied in place of other also prima facie applicable 
norms, that is, it requires a strong argument inside the structure of the legal framework. The 
interpreter must justify why, even though there are many prima facie applicable norms, just one 
of them is more appropriate to the case. These two discourses embrace, for this reason, a structure 
of thinking that links, first, the idea of rational discourse by means of a general acceptance of a 
norm, considering its consequences and side effects under equal circumstances – a primary 
condition we take into consideration in the discourses of application; and, second, the definite 
establishment of the reasons why this norm, before prima facie applicable norm, is the one 
selected to that individual circumstance. The prerequisite for a norm, after all, to be applied to a 
certain case is that it, at least, could be justified in a general and ideal dimension of reciprocal 
interests, that is, it is valid: “What is in contradiction with our rational interest should not even be 
deployed as prima facie reason in a discourse of application”69.  The prima facie applicable 

                                                
66 Günther, “The Idea of Impartiality and the Functional Determinacy of the Law,” 165.  
67 Günther, “Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 172, translation mine.  
68 Ibid., 173.  
69 Ibid., 174, translation mine.  
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norms, and, of course, their reasons, are presupposed to be valid in discourses of application70, as 
if they were an abstract equality claim used for the exercise of critique in these very discourses71. 
This is the reason why, as mentioned, the simple fact they are valid does not mean they are 
appropriate to that reality. That fictional premise of presupposing the maintenance of equal 
circumstances within the discourses of justifications will unavoidably be confronted with the 
characteristic signs of a determined situation. 

Consistent with these premises, Günther develops a logic of appropriateness 
argumentation (Logic der Angemessenheitsargumentation)72 founded upon what he calls 
coherence, strictly tied up with the tensional and complementary relationship between discourses 
of justification and discourses of application, between the ideal premises of validity and the 
reality shaping the appropriateness of a norm. The problem in this matter is to develop a system 
according to which it is possible to bring forward right answers in the realm of a collision of 
different norms, whose content, for being “indeterminate73 in their references to situations”74, is 
marked by the “need of additional specifications in the individual case”75. The deployment of the 
impartiality principle, in the domain of discourses of application, results, after all, in the 
inevitable collision of norms, particularly because, by examining all the aspects of a determinate 
circumstance, these aspects can be relevant according to different perspectives76. Normative 
collision, for this reason, refers to the appropriateness, not to the validity of norms77. Naturally, 
there will only be a collision of norms when the characteristic signs of a certain situation 
contradict with the general foreseen circumstances in which the prima facie applicable norms 
appear, thereby leading to a conflict in concrete. The prima facie applicable norms, which serve 
as a regulative idea, but are insufficiently appropriate to a certain reality, result in collision78.  On 
the other hand, the characteristic signs of this situation can only be considered relevant as long as 

                                                
70 Ibid., 175.  
71 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 259.  
72 Ibid., 287.  
73 Günther examines the indeterminacy of norms in accordance with his model of legal reasoning founded upon a distinction 
between discourses of justification and discourses of application. The indeterminacy of norms, which can be observed in the 
definition of prima facie norms, must be complemented by the discourse of application, which will evaluate those norms in 
compliance with the particularities of a situation. The indeterminacy, which also links with the collision of norms, is a 
characteristic of legal norms and proves why both discourses must be distinguished, for the indeterminacy, inherent of the legal 
system, does not harm the validity of the norm, but rather expose how this validity only makes sense, in the practice of 
adjudication, insofar as it is complemented by discourses of application.   
74 Jürgen Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996), 217. 
75 Ibid.  
76 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 258.  
77 Ibid., 267.  
78 Ibid., 280.  



 

 

249  

they are confronted with the abstract and general prima facie reasons of the discourses of 
justification, which will require, moreover, the presentation of arguments to justify the relevance 
of those signs in comparison with the others. The immediate outcome is the need of a complete 
description of the situation, at least implicitly79. Indeed, this is a requirement for overcoming, in 
concrete, the original indeterminacy of norms resulting from the “division of labor between 
justification and application”80. 

The structure of reasoning in discourses of application, for this reason, according to 
Günther, will be carried out through two levels: first, the complete description of the situation, 
and, second, the normative coherence. The first level relates to the need to select, in obedience to 
the impartiality principle, the relevant data in a singular circumstance, as well as to justify this 
selection by comparing it to the other also present data. Its starting point is the question “why do 
you have to refer to these data and not to the others?”81, which will demand the presentation of 
arguments justifying the selection of a specific datum or, on the contrary, reasons explaining why 
the other data are also relevant82: “The selectivity of the interpretation demands justification and 
has also justificatory capacity within the discourses of application”83.  When we ask, deny or 
confirm why a determined character is relevant and not the others, we have already taken into 
account a complete description of the facts, as a means to justify our assertion. By the same 
token, the other possible prima facie applicable norms were already inserted into the 
interpretation process, as well as the variations of their terminological meanings, which will be 
related to the characteristic signs of the situation84.  Indeed, as Günther sustains, “we are obliged, 
in practical discourses, to integrally exercise the variations of meaning, which are possible in a 
situation, if we do not intend to infringe the principle of impartial application”85. For this, a 
complete description of the situation is indispensable 86.  

                                                
79 Ibid., 287.  
80 Habermas, Between Facts and Norms, 219.  
81 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 288, translation mine.  
82 Günter ascribes to the statements concerning these data the requirement of truth: the participants of the argumentation must 
agree that the facts described and the reasons connected to them really exist, as a condition for the necessary integral description 
of the situation (Ibid., 289).  
83 Günther, "Ein Normativer Begriff der Kohärenz für eine Theorie der Juristischen Argumentation,” 177, translation mine.  
84 Günther sustains that, for an impartial application of norms, the variables of normative meanings need to be related to the 
characteristic signs of the situation, provided that “different variables of meaning of normative terms can, therefore, deny the 
affirmation of relevance of a situational characteristic sign, or can confirm or bind them to other characteristic signs”. (Günther, 
Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 293, translation mine).  
85 Ibid., 294, translation mine.  
86 According to Günther, “exactly because a selection of this characteristic sign of the factual reality, and not that other sign, is 
always bound to the determination of a meaning, this selecting decision should be justified in view of all the other characteristic 
situational signs”. (Ibid., 295, translation mine). Moreover, “the principle of normative impartial application implies that, in this 
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Nonetheless, in a case of collision of norms, one could still argue that, because a previous 
selection of the relevant signs is carried out, the result is that the decision necessarily will favor 
the appropriateness of a norm to the detriment of others in a certain reality. Once again, the 
question “why these facts and not the others?” appears, since, were other facts considered, the 
appropriate norm could be different. Günther, despite this, demonstrates that, even in this 
situation, there will be the need to justify the reasons for the selection, whether because the 
proponent must maintain his assertion against critiques, and, for this, must present reasons that 
will attack the other characteristic signs, or because the opponent will introduce other signs to 
demonstrate why the original assertion is incorrect87: “The justification of the affirmation of 
relevance is under the presupposition of a complete situational description”88. In other words, as a 
means to justify why a norm and not the other is appropriate to a determinate circumstance, it 
will prevail solely the best argument, whose persuasive force will rely on its capacity to confront 
it with the integral description of the facts and their relation with the other prima facie applicable 
norms.  

The second level, in turn, refers to the coherence of norms. In this case, it is assumed 
beforehand that the premise of the need for integral description of the characteristic signs, and, 
even though centering on the reasons why a norm is more appropriate, it is still in the realm of 
discourses of application. Günther’s thesis is that a coherent interpretation of law will not lead to 
confusion between discourses of justification and discourses of application, whose conditions 
remain separated from each other89. Moreover, it will not rely on material conceptions of an 
axiological point of view establishing preference relations between the norms in order to solve 
the problem of their collision, as Günther sees in Alexy’s Theory of Constitutional Rights. In this 
case, what is appropriate becomes what is good in a particular situation, resulting in the danger of 
withdrawing the material criterion, introduced in the structure of reasoning, from the discourses 
of application90. The claim to appropriateness, if it intends to observe the impartiality principle, 
must deal with all type of arguments, including those possible and implicit material ones that 
correspond to the structure of legal reasoning, through a methodological procedure that is not 

                                                                                                                                                        
case, the norm is to be applied after having exhausted all the possibilities of meanings that could be obtained by a complete 
description of the situation (Ibid, translation mine).  
87 Ibid., 296.  
88 Ibid, translation mine.  
89 Ibid., 302.  
90 Ibid., 301.  
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dependent on “material criteria”91.  It has to take into account the integrity of the characteristic 
signs of the facts, examine the reasons for considering them relevant by confronting them with 
the general and abstract prima facie applicable norms (and thus with their presupposed 
unchanged circumstances), and critically reflect upon the other norms and their variations of 
meaning, thereby including the relevant facts that are significant to them. A coherent application 
of norms, hence, lies in an integral critical review of the possible applicable and valid norms and 
upon the variations of their meanings, which will require an integral gathering of the 
characteristic signs of the situation. In order to be coherent in discourses of application, an 
integral comprehension of the impartiality principle, therefore, stands. It has, in conformity with 
Günther’s approach, to observe the following criteria: 

1st) A norm Nx is appropriate in the situation Sx, if it is compatible with all the 
other variants of meaning NBn and all the norms Nn, and if the validity of each 
individual variation of meaning and each individual norm in a discourse of justification 
can be justified92; 

2nd) A norm Nx is appropriately applicable in Sx, if it is compatible with all the 
other applicable norms Nl that belongs to a way of life Lx and can be justified in 
discourses of justification (the same applies to the variations of meanings)93. 

The primary aspect we can observe in Günther’s viewpoint is that his criterion of 
coherence becomes as regulative idea of discourses of normative application that is grounded, 
first, in the integral gathering of the characteristic signs of a determinate situation, and, second, in 
the observance of all the possible prima facie applicable norms, which must be, in any case, 
valid, and their variations of meaning. Nonetheless, to the extent that it is impossible to know, in 
a particular situation, which are all the valid and prima facie applicable norms, for the knowledge 
is fallible, the recourse is to take into account the already proved valid norms that we can link 
with the relevant characteristic signs94. This facet of the complementary connection between 
justification and application will give rise to the connection with paradigms, ways of life, history, 
and, in the particular case of legal reasoning, with the historical and institutional development of 
rights, especially on account of the institutionalization of the reasons in law-making. A coherent 
application of norms must consider all the prima facie valid and applicable norms (and their 
variations of meaning); however, in order to achieve this, there must be an integral description of 

                                                
91 Ibid., 302.  
92 Ibid., 324, translation mine.  
93 Ibid., pp. 324-25, translation mine.  
94 Ibid., 304.  
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the situation, and thus the link with the facts, the history is unavoidable, even to open the 
interpretation to always-new possibilities and unpredicted circumstances. Indeed, this is a 
consequence of the very indeterminacy of norms, resulting in the fact that arguments of 
justification must be necessarily complemented by arguments of application, thereby embracing 
the facts at stake.  An equilibrium – which is tensional and hermeneutically open - between these 
two levels, should, therefore, be carried out. 

It is important to notice, in any case, that Günther’s account stresses that this tensional 
relationship between normative validity and facts does not induce a binding to a certain fact, for 
there is no confusion between both discourses, or to a predetermined established order, since the 
reference is always the singular case95. As previously mentioned, the impartiality principle will 
manifest, in two steps, the regulative idea of a “perfect norm”, which, on the one hand, calls for 
the general and ideal acceptance of a norm, considering its consequences and side effects under 
equal circumstances; on the other, it requires the definite establishment of the reasons why this 
norm should be applied to a certain circumstance. Only valid norms, after all, can be considered 
in discourses of application: “The justification of a particular judgment – says Günther – pounces 
on a valid norm, whose general recognizability no one will seriously put in doubt”96. This 
premise brings forward the possibility of critically reflecting upon the facts, insofar as, to be 
relevant, its characteristic signs will be confronted with the regulative idea of a “perfect norm”, 
thereby reaching the conditions of rational discourse. In other words, this tensional moment and 
critical reflection that should follow gives rise to the submission of any argument used in 
discourses of application to the exam of their respect for the reciprocity principle of effective 
observance of valid norms97.  

This condition of normative validity, accordingly, serves as a regulative idea to evaluate 
whether the argument, stemmed from the appreciation of the relevant characteristic signs of a 
reality and the prima facie applicable norms, does not indeed violate this presupposition. In the 

                                                
95 Ibid., 307.  
96 Günther, "Ein normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation," 178, translation mine.  
97 Günther examines the distinction between moral and legal norms by stressing the effective validity of the principle of 
reciprocity grounded in the observance of the norm by all people affected, as well as in the requirement of a decision, for they are 
under restrictions of time and fallible knowledge. According to him: 
       “The only sense of this “right” consists in making possible the effective validity of the reciprocity principle. Only under these 
strict premises the Kantian equivalence between law and the prerogative of reciprocal coercion can be justified. The law 
constitutes a relationship between virtual participants of discourse, whose mutual claim is the effective observance of valid norms. 
Therefore, they recognize each other reciprocally as legal subjects”. (Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse 
in Moral und Recht, 315, translation mine). Besides, “general and singular legal norms have, therefore, to stem from discourses 
able to be concluded through a decision. Hence, unlike the practical discourse, they are under conditions of narrow time and 
incomplete knowledge” (Ibid., 316, translation mine).  
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specific realm of legal reasoning, this presupposition lies in the consideration of each participant 
of the discourse as legal subjects with equal rights of participation, that is, as citizens. 
Nonetheless, these facts can also be subject to critique insofar as its emerging norms are also 
confronted with the other side of the impartiality principle, that is, when their contents – and the 
general and abstract facts sustaining their prima facie character – are placed side by side with the 
complete description of the reality98. The impartiality principle in the domain of validity and in 
the domain of appropriateness, therefore, introduces a powerful presupposition to the exercise of 
critique of the very history, its paradigms, but also of all the norms and principles springing from 
them, since the established order, ultimately, will face the peremptory challenge of promoting 
coherent responses to a singular circumstance. 

By extending this presupposition to the practice of adjudication, the conclusion is that 
legal reasoning claims that judges observe the legal valid positive norms, enacted through 
institutional procedures guaranteeing the exercise of citizenship, as a means to impartially apply 
the correct one in accordance with the characteristic signs of the case. The discourses of 
justification tie up with institutionalized procedures that make possible the consideration of all 
individual interests, even though in an abstract and generic form, as we can remark in the practice 
of law-making, whereas the discourses of application, in turn, operates through institutionalized 
procedures that make possible the consideration of all the characteristic signs of a situation99. A 
coherent decision, accordingly, needs to justify, by taking into account all prima facie applicable 
norms (and their variations of meaning) and their specific correspondence with the facts, why a 
norm is more appropriate than the others. This activity does not confuse, for this reason, with the 
definition of preference relations nor with balancing of interests or goods. The primary issue here 
is to justify the meanings of each norm and confront them with the situation in order to define the 
norm appropriate to the circumstance. The decision results not from balancing according to a 
proportional analysis, but from the “best theory of all the applicable principles”100.  Günther is 
very direct in this distinction: “The norm that offers that relation of priorities should not appear as 
the optimal realization of the concurring goals in reference to all the possibilities, but rather as the 

                                                
98 According to Klaus Günther: 
       “(…) The paradigms must be always criticizable regardless of each form of live by considering two aspects: the validity of 
individual norms, when they, in light of changed interest positions, can no longer keep the reciprocity of the consideration of 
interests, and the coherent relationship among the individual norms, if they, by reason of the generalized description of the 
situation that serve as their basis, are no longer compatible with a complete description of the situation”. (Günther, "Ein 
normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation" 183, translation mine).  
99 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 337.  
100 Günther, "Ein normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation," 179, translation mine.  



 

 

254  

optimal exhaustion of the normative meaning of both principles under the consideration of all 
circumstances”101. Hence, the impartial decision, by means of a complementary relationship 
between discourses of justification and discourses of application, contrasts with a decision 
grounded in balancing, for the question is not how to proportionally measure each principle, but 
instead confront them with an impartial consideration of the reality as a means to achieve the only 
appropriate norm to this same reality.  

Indeed, Günther sees, in this complementary model, the only way to, first, solve the 
apparent paradoxes of positive norms, as they emerge from their indeterminacy; second, reach an 
agreement between their potential modifications and the claim to validity grounded in the general 
acceptance of the norm (as well as their variations of meaning); and third reconcile the selection 
of prima facie applicable norms with the impartial application102.  Only the clear distinction 
between justification and application, now institutionalized within legitimate process of decision-
making, can offer a coherent response that preserves the impartiality principle. In fact, this is the 
condition to simultaneously presuppose, on the one hand, a coherent counterfactual system lying 
in the ideal dimension of validity, and, on the other, the possibility of, in each case, promoting the 
impartial and single right answer103.   

Naturally, by reason of the conflictive relationship between justification and application. 
which brings about the indeterminate character of legal norms, the practice of adjudication gains 
a very broad space of activity. It will be, after all, responsible for making this connection of the 
valid norms with the situation, many of them previously undefined and unexpected. Still, Günther 
does not regard this characteristic of a possible expansion of discourses of application as a 
surprising movement104; it rather reflects the characteristics of a postconventional society105, that 

                                                
101 Ibid, translation mine.  
102 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 337.  
103 Günther, "Ein normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation," 182.   
104 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 338.  
105 This term – postconventional – is attributed to Lawrence Kohlberg’s theory of moral development based on three distinct 
levels of moral development, each one divided in two stages. The last stage – the postconventional – refers to a level where 
society is regulated by universal principles accepted by the individuals and which become a primary source for the self-
comprehension of a society. According to Kohlberg, at the postconventional level: 
       “Stage 6: The Universal-ethical-principle orientation. Right is defined by the decision of conscience in accord with self-
chosen ethical principles appealing to logical comprehensiveness, universality, and consistency. These principles are abstract and 
ethical (the Golden Rule, the categorical imperative); they are not concrete moral rules like the Ten Commandments. At heart, 
these are universal principles of justice, of the reciprocity and equality of human rights, and of respect for the dignity of human 
beings as individual persons” (Lawrence Kohlberg, "The Claim to Moral Adequacy of a Highest Stage of Moral Judgment," The 
Journal of Philosophy 70, no. 8 (1973): 632). 
        Klaus Günther sees, in the postconventional level, particularly in the sixth stag Lawrence Kohlberg, "The Claim to Moral 
Adequacy of a Highest STage of Moral Judgment," The Journal of Philosophy.e, a fundamental basis for developing his 
distinction between discourses of justification and discourses of application. For him, only in the sixth stage the individuals 
comprehend the general principles as the representation of procedural normative conditions of communication, which everyone 
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is, a society governed by principles accepted by their citizens and which cannot be controlled 
from outside, but instead relies on internal procedures of rational communication. It is a society 
always open to new unpredicted situations, and thus demanding new discourses of application. 
However, it is not sufficient discourses of application. In order to preserve the firewall between 
parliament and judiciary, these discourses of application should carry the idea of impartiality, 
therefore stemming from the premise of observing valid norms and from the claim to a coherent 
reasoning that will lead to the single right answer. 

 

6.3.3. Ronald Dworkin’s Viewpoint: Integrity in Legal Reasoning and the Claim to the Single 
Right Answer as a Response to Coherence. 

It is not purposeless that Klaus Günther ends his book The Sense of Appropriateness: 
Application Discourses in Moral and Law (Der Sinn fur Angemessenheit: Anwendungsdiskurse 
in Moral und Recht) by making direct reference to Ronald Dworkin’s theory of legal reasoning. 
There is, in fact, an intimate connection between Klaus Günther’s approach and Ronald 
Dworkin’s focus on the principle of integrity in adjudication. Günther himself remarks that 
“Dworkin’s theory of the coherent interpretation of principles is the one that comes closer to the 
model of argumentation proposed here”106. Whereas Klaus Günther underlines the distinction 
between discourses of justification and discourses of application, Ronald Dworkin stresses, on 
the one hand, the counterfactual premise of a community personified of principles where 
individuals behave with equal concern and respect, and, on the other, the principle of integrity in 
adjudication, according to which every case must be judged in accordance with a coherent 
interpretation of all applicable principles of a political community, thereby demanding the 
consideration of all relevant circumstances of the case. Dworkin even uses the term “sense of 
appropriateness”107 to indicate this interconnection between the exhaustive investigation of the 
valid principles of this “community of principles” and the concern with the singularities of a 
determinate situation. There is, accordingly, a direct connection between Dworkin’s principle of 
integrity and Klaus Günther’s principle of impartiality. Their theories encompass a very clear 
perception that a coherent response, in the domain of legal reasoning, will lead to the single right 

                                                                                                                                                        
must accept, in order to achieve a mutual agreement. In his viewpoing, at this moment, every norm must virtually link with all the 
characteristic signs as a means to turn into an appropriate norm capable of being accepted by all affected persons (See Günther, 
Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht,174).  
106 Günther, "Ein normativer Begriff der Kohärenz für eine Theorie der juristischen Argumentation," 190, translation mine.  
107 See Ronald Dworkin, Taking Rights Seriously (Cambridge, MA: Harvard University Press, 1978), 40.  



 

 

256  

answer by embracing a comprehensive and exhaustive reflection upon the valid principles 
emerging from a political community and the consideration of the case as a singular case 
demanding the consideration of all its special features. By the same token, their theories contrast 
with Alexy’s perception that coherence necessarily leads to balancing with an optimization 
character behind.  

Ronald Dworkin synthesizes his thinking about adjudication at the very beginning of the 
seventh chapter of his book Law’s Empire, where he sustains that “the adjudicative principle of 
integrity instructs judges to identify legal rights and duties, so far as possible, on the assumption 
that they were all created by a single author – the community personified – expressing a coherent 
conception of justice and fairness”108. From these words, we can immediately conclude that 
Dworkin intends to investigate the realm of adjudication as founded upon a deontological 
standpoint by, first, assuming, beforehand, the existence of valid norms originated from a 
political community, and, second, rationally reconstructing them as a means to provide the right 
answer.  

The counterfactual presupposition of Dworkin’s theory resides in the idea of a community 
personified whereto he ascribes the requirement of “equal concern and respect”, that is, the 
reciprocal-universal presupposition that all affected persons have equal right to participate in the 
decisions of their community, and thus accept the other as a legitimate member of, and a 
contributor to, these debates. It is, as Günther correctly sustains, the sense of impartiality in the 
domain of normative justification, or, more directly, a “rule of argumentation in practical 
discourses”109. It entails the premise of a community committed to principles, which is not 
merely governed by past political laid down norms and decisions, but also by an autonomous 
practice of decision-making when people start to explore new possibilities of application of those 
norms to new and unpredicted circumstances. This is what shapes Dworkin’s concept of integrity, 
as if it, on the one hand, “expands and deepens the role individual citizens can play in developing 
the public standards of their community”110, and, on the other, establishes an intersubjective 
practice of argumentation through an exchange of demands among individuals as a means to 
promote a coherent conception of “citizens’ moral and political lives”111.  

                                                
108 Ronald Dworkin, Law's Empire (Cambridge, MA: Harvard University Press, 1987), 225.  
109 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 350-351, translation mine.  
110 Dworkin, Law’s Empire, 189. 
111 Ibid., 189.  
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Integrity is thus a political virtue that has a twofold character: first, it embraces a 
cooperative and solidary relationship among individuals, who act as authors of the law, whose 
interpretation needs to be coherent as if it were a narrative both critically following past decisions 
and preparing the terrain for the future ones; second, it sets up a commitment to principles with 
an integrative feature by transforming each individual into a citizen who will act fairly and justly, 
that is, in accordance with practices and procedures that preserve the conditions of equal 
participation and influence of all members in the community’s deliberations112, and in pursuit of 
what is due to his community. In a broader sense, it expresses the impartiality principle of 
treating like cases alike113, of always justifying each decision coherently in accordance with an 
extensive comprehension of all principles, as if there were one voice acting “in a principled and 
coherent manner towards all citizens”114, as well as enforcing and extending “to everyone the 
substantive standards of justice or fairness it uses for some”115. While, therefore, establishing a 
responsibility towards each one in relation to the other through the ideas of fairness and justice, it 
also sets up the claim to coherence as an inherent character of the practice of citizenship. 
Integrity, as Günther remarks, “binds self-rule to a coherent scheme of principles, which applies 
to the authors of the law as well as to the addressees”116. Indeed, the condition for the exercise of 
citizenship – and thus for the concern with - and respect for - the other – lies in this strive for 
coherence in all domain of community’s decisions, as if it were a promise in the name of the 
fraternity117.  

When this premise of integrity is transferred to the institutional realm, it reveals two 
distinct, but complementary, perspectives: the integrity in legislation, as an ideal of politics 
expressed by the requirement of enacting coherent norms in accord with an extensive set of moral 
values springing from the community of principles118, and the integrity in adjudication, as an 
ideal of legal reasoning that instructs judges to decide cases by interpreting the legal norms and 
precedents in a coherent way. In a comprehensive manner, this ideal will link adjudication with 
the requirement of coherence that, since legislation, was already pursued, thus binding decision-
making to the moral and political standards unfolded by legislation in its also existent strive for 

                                                
112Ibid., 164-165.  
113 Ibid., 165.  
114 Ibid. 
115 Ibid. 
116 Klaus Günther, "Legal Adjudication and Democracy: Some Remarks on Dworkin and Habermas," European Journal of 
Philosophy 3, no. 1 (April 1995): 45.  
117 See Dworkin, Law’s Empire, 214.  
118 Ibid., 176.  
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coherence. Finally, therefore, the claim to coherence in adjudication will reveal its 
“interconnection between societal solidarity and an intersubjectivist concept of law”119 
wherefrom the premise of “equal concern and respect” reveals its justificatory force. This link 
with moral and political standards, however, is made through the intermediation of democratic 
process of legislation, which must carry, institutionally, the premise of self-rule procedures of 
discourse rationality, and hence preserve the idea of “equal concern and respect”, even though in 
a broader sense of the welfare of the community.   

For this reason, adjudication is in a different position from legislation120. Whereas the last 
one leads to political decisions “made through the operation of some political process designed to 
produce an accurate expression of the different interests that should be taken into account”121, 
that is, with legitimate procedures of rational decision that guarantees the space of discourse for 
all groups interested in manifesting their claims, as we can remark in the safeguards of minority 
representation, adjudication leads to decisions rooted in principles, and, as such, intended to 
establish an individual right122. The “equal concern and respect” that is the basis of Dworkin’s 
principle of integrity is, therefore, translated into two dimensions. In the realm of legislation, 
arguments of policy are the primary focus, for the question here is to yield decisions that satisfy 
the community, and, in this case, the control of “equal concern and respect” is made through 
procedures of integrating minority representation into the debates, on the one hand, and with 
mechanisms of controlling legislative activity, like the elections or pressure groups, on the other: 
“The political system of representative democracy may work only indifferently in this respect 
[consideration of all interests], but it works better than a system that allows nonelected judges, 
who have no mail bag or lobbyists or pressure groups, to compromise competing interests in their 
chambers”123. In the realm of adjudication, in turn, the focus is on arguments of principles, for 
now the concern is not to satisfy the collectivity, but rather make a decision that indicates and 
justifies whether the legal right claimed by an individual is appropriate to the circumstances of 
the case based on a comprehensive and exhaustive interpretation of the legal norms and 
precedents. The judge’s constraint, therefore, resides in the observance of the democratic 
procedure of legal rights development and on the claim to coherently improve it by applying the 
best interpretation possible to the case at issue.  

                                                
119 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 353, translation mine.  
120 Ibid., 244.  
121 Dworkin, Taking Rights Seriously, 85.  
122 Ibid., 90.  
123 Ibid., 85.  
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Indeed, this is one of the major subject matters Dworkin continuously reinforces in his 
texts: legal norms cannot be confused with policies, for this confusion erodes the firewall 
between legislation and adjudication. For this purpose, Dworkin distinguishes two classes of 
legal norms: rules and principles, whose differences are merely logical124, but fundamental for the 
comprehension of his theory. Besides, as mentioned, he sets up the requirement of not confusing 
principles with policies. In the first case, Dworkin remarks that whereas rules are “applicable in 
an all-or-nothing fashion”125 with some exceptions126, and therefore are valid or not insofar as 
facts are given, principles, on the other hand, operate according to the dimension of their weight 
or importance127, and hence either have an unspecified validity claim or are constraint by other 
general conditions128. The first operates with an “if clause” that already foresees the conditions of 
applicability: if the facts occur, the rule must be applied, and vice-versa; the second, in turn, does 
not have this quality of an “if clause”. Consequently, if two rules apparently conflict, the solution 
lies in some parameter to identify the one’s precedence over the other, for only one can be valid. 
On the contrary, a conflict of principles will not lead to their invalidity, but merely to their 
inappropriateness to a particular case. Principles, even though mutually excluding and in conflict, 
can paradoxically not be contradictory.  

This dichotomy seems very close to that of Robert Alexy129 – he himself points out this 
influence130; however, principles here do not have an optimization structure131, for Dworkin’s 
stress on their deontology clearly requests their distinction from policies. Moreover, Alexy 
constructs this dichotomy upon logical-structural differences between principles and rules, not on 
a purpose of building up a principle-based interpretative theory of law as an objection to theories 
leading to discretionary decisions132. For this reason, Dworkin’s theory centers on the premise 
that judges must focus on the individual case, on the context of application, as a “political 
responsibility”133 towards the individual, insofar as she must justify her decision “within a 

                                                
124 See Ibid., 24.  
125 Ibid.  
126 According to Dworkin: “The rule might have exceptions, but if it does then it is inaccurate and incomplete to state the rule so 
simply, without enumerating the exceptions. In theory, at least, the exceptions could all be listed, and the more of them that there 
are, the more complete is the statement of the rule” (Ibid., 25) 
127 Ibid., 26.  
128 See Habermas, Between Facts and Norms, 208.  
129 See the fourth chapter. 
130 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 79.  
131 See Ibid., 75ff.  
132 See Dworkin’s attack on positivist theories such as H. L. A. Hart’s in Dworkin, Taking Rights Seriously, 14-80.  
133 Dworkin, Taking Rights Seriously, 87. 
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political theory that also justifies the other decisions that [she proposes] to make”134. She must 
thus justify her decision in accordance with the premise of “equal concern and respect”, that is, 
the individual cannot be taken by surprise, as if the decision were dissociated from a 
comprehensive interpretation of the legal framework and precedents.  

The distinction between rules and principles, accordingly, demands the comprehension of 
the domain of principles, since their openness is constraint by a process of interpretation calling 
for integrity in law. Rather than norms of gradual application whose solutions for their conflicts 
rely on some methodological hierarchic schemas, as we can observe in Alexy’s Weight Formula, 
Dworkin links principles to a learning process that is connected to the institutional development 
of rights and whose application will demand the exam of the features of the case, not to a general 
consideration of what is best or useful for the community as a whole. This is the reason why the 
distinction between rules and principles can only be suitably grasped when followed by this 
demarcation of the realm of judicial activity. Since a judge must address herself to arguments of 
principles, her concern is not to safeguard an economic, political or social situation desired by the 
community as a whole, but rather to confirm and enforce, as much as the available knowledge 
permits, the individual’s expectancy of being treated and respected as equal in rights and duties 
by the legal institutions, whose legitimacy, as a matter of fact, lies in this observance.  

Naturally, these different types of arguments appear in legal reasoning and are necessary 
for the legitimacy of decision-making, but they are translated into the code of rights, and, as legal 
norms, interpreted as trumps against policies, to the extent that “justice is in the end a matter of 
individual right, and not independently a matter of public good”135. Her practice is then case-
oriented in accordance with rights and duties the individual is entitled to claim, not goal-oriented 
to the wishes and interests of the community, as if she were committed to provide an 
improvement of them. Integrity recognizes adjudication works with arguments of principles, 
which have a countermajoritarian dimension and prevalence over policies136, so far as they apply 
to the particular case as a means to preserve an individual right even when the consequences 
could harm somehow the community as a whole137. At the core of Dworkin’s thinking, there is a 

                                                
134 Ibid. 
135 Ronald Dworkin, A Matter of Principle (Cambridge, MA: Harvard University Press, 1985), 32.  
136 This perspective contrasts directly with many BVG’s and STF’s decisions, as examined in the first unit.  
137 According to Dworkin,  
       “(…) Arguments of policy try to show that the community would be better off, on the whole, if a particular program were 
pursued. They are, in that special sense, goal-based argument. Arguments of principle claim, on the contrary, that particular 
programs must be carried out or abandoned because of their impact on particular people, even if the community as a whole is in 
some way worse off in consequence. Arguments of principle are right-based” (Dworkin, A Matter of Principle, 2-3).  
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clear perception that, by emphasizing principles instead of policies, adjudication connects itself 
with the exercise of citizenship, and thus with the virtues of justice, fairness and due process138 
that are in the core of rational discourse. Even when a decision could prejudice the community, it 
is indispensable to keep alive, at least as a promise – and hence as a regulative idea in 
adjudication -, the conditions of rational discourse or what he calls the “forum of principles”, 
where everyone’s claims will be steadily and seriously considered139, for this represents a respect 
for the most elementary premise of democracy, that is, all legal institutions must treat people as 
equals.  

With this binary configuration – integrity in legislation and integrity in adjudication -, 
Dworkin establishes an all-embracing purpose of bringing out right decisions that preserve the 
ideal of a community of principles, so far as, in the last instance, when adjudication is brought to 
activity, the judge assumes, as much as she can, the posture of both grasping all the applicable 
principles to the case, and making a decision that preserves a coherent interpretation of them. As 
a consequence, adjudication is carried out through the requirement of guaranteeing and enforcing, 
in the best way possible, the ideal of “equal concern and respect”. The judge must interpret the 
law as if it were integrally in compliance with the community of principles, and, since a 
community of principles functions by preserving the conditions of rational discourse, the judge 
must interpret the law in the best way possible to enforce, in the reality, these ideal conditions. In 
other words, the judge must, as much as she can, have a posture of grasping all the applicable 
valid norms to a determinate case and all its features, and then interpret them as though all these 
norms derive from a community of principles whose basis lies in the consideration of all persons 
as equal in rights with solidary forms of sociability. It associates the deontological nature of 
rights with the claim to coherence leading to the right answer, one that, in fact, while examining 
all the features of the case, follows the impartiality principle of treating like cases alike140.  

The adjudicative principle of integrity, as Dworkin remarks, instructs “our judges, so far 
as this is possible, to treat our present system of public standards as expressing and respecting a 
coherent set of principles, and, to that end, to interpret these standards to find implicit standards 

                                                
138 According to Dworkin, apart from fairness (existence of “procedures and practices that give all citizens more or less equal 
influence in the decisions that govern them) and justice (concern with the outcomes of the decisions rather than with the 
procedure, as if the results are distributed in the most just form possible), there is the procedural due process, which “is a matter of 
the rights procedures for judging whether some citizen has violated laws laid down by the political procedures” (Dworkin, Law’s 
Empire, 164-165).   
139 Ibid., 32.  
140 It is interesting to observe that, in their general lines, Dworkin’s conclusions are very similar to Günther’s.  
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between and beneath the explicit ones”141.  It is an exhaustive practice of both backwards- and 
forwards elements, which, from the specific features of a singular case, looks into the all-valid 
applicable principles as if it were an “unfolding political narrative”142. It is, for this reason, 
intimately connected to history. However, the fact that “history matters in law as integrity”143 
does not cause, similarly to the discussion about Günther’s approach, the consequence of binding 
judicial activity to the past, as though they were a conception of truth not subject to further 
review. Rather, since Dworkin’s theory of law is concerned with the tension between the 
regulative idea of integrity, on the one hand, and the application of norms by preserving and 
enforcing, as much as possible, the conditions of a coherent interpretation of principles, on the 
other, history must necessarily pass through a critical reconstruction. Dworkin himself stresses 
that history is relevant to the extent that it raises the requisite of justifiability – “history matters 
because that scheme of principle must justify the standing as well as the content of these past 
decisions”144 -, but also because it makes the association of legal reasoning with the conditions of 
rational discourse, for the history is reconstructed in the spirit of unfolding what Habermas calls 
“traces of practical reason”145.  

Throughout the history, we can observe, first, the practice of rational discourse through 
arguments that appear in legal argumentation and which will uncover, in the end, the principles of 
fairness and justice, and, second, the signs of a learning process that, although bringing a certain 
stability and predictability to legal reasoning, also demonstrate that history is only the tip of the 
iceberg: learning processes mean, after all, revisiting the past with the eyes of reconstruction 
towards the future. As an element of the learning process, the past can bear an ideological or 
mistaken dimension, and hence, with such quality, a practice against the discourse rationality; it 
can express a metaphysical standpoint that is not subject to further reflection. Dworkin’s 
viewpoint, for this reason, assumes the past in a reconstructive manner, for his hermeneutics has 
already absorbed the critique of an ethos-bound or a prudential position towards the application 
of legal norms146. He knows that an interpretation that is limited to the context of application, as 

                                                
141 Dworkin, Law’s Empire, 217.  
142 Ibid., 225.  
143 Ibid., 227. 
144 Ibid. 
145 Habermas, Between Facts and Norms, 203.  
146 The critique, in this matter, refers to theories that indicate the prudence – or phrónesis, as it stems from Aristotelian philosophy 
– as a response for the application of norms. However, in a postconventional posture towards rights, these theories suffer from the 
problem of confusing the discourses of justification with the discourses of application, or, in other words, the normative validity 
with the facts. The critique, consequently, operates in the same realm of the facts, thereby limiting itself to the context of 
application, which can, nevertheless, be ideological and metaphysically oriented against the possibility of exercising the reflexive 
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if the normative validity is confused with the facts, fails to challenge the dilemmatic situations of 
a pluralist and postconventional society, because it loses the regulative idea that the justificatory 
premise of a community of principles, and hence integrity, brings to light and which serves as a 
starting point to criticize the facts. The conditions of critique, in this case, operate in the same 
realm of the features of the case, and hence do not carry the regulative idea of integrity, which 
presupposes a personified community that, according to Dworkin, works as “special kind of 
entity distinct from the actual people who are its citizens”147. Briefly, the community of 
principles, whereto Dworkin ascribes a justificatory character,  and the moment of application of 
norms, when one gathers the facts in its plenitude, are distinct.  

Inasmuch as the past is reconstructed and cannot provide safe answers for the most 
complex dilemmas of legal reasoning, the consequence is that the judge works in the realm of a 
strong indeterminacy of law. Dworkin’s theory, nevertheless, in this reconstructive perspective of 
the past, takes the past instances of legal interpretation and attempts to apply the best 
interpretation of law possible as a response to this indeterminacy. Like Günther, Dworkin is 
aware of the risks of the belief in a norm that, insofar as it is not determinate in all its possibilities 
of application, can be relativized by reason of other interests, as if the context of application were 
somehow freed from the justification brought by the ideal of a community of principles. Indeed, 
he devotes a powerful critique against what he calls conventionalism, whose source lies in 
theories like legal positivisms in the way of Hans Kelsen’s and H. L. A. Hart’s approaches148, 
because they, by concluding that, in some cases, the judge cannot rely on any source to decide, 
lead to a solution based on a discretionary choice149. Dworkin sees also the risk of theories that, 

                                                                                                                                                        
critique. For a detailed critique against the prudence in the domain of rights, see Günther,  Der Sinn für Angemessenheit: 
Anwendungsdiskurse in Moral und Recht, 216-254 (‘Phrónesis’ als Beispiel kontexgebundener Anwendung). Against the rescue 
of phrónesis by Hans-Georg Gadamer, see Jürgen Habermas, "Zu Gadamers 'Wahrheit und Methode'," in Hermeneutik und 
Ideologiekritik, ed. Karl-Otto Apel (Frankfurt a.M.: Suhrkamp, 1971), 45-56, as well as the reply by Hans-Georg Gadamer, 
"Rethorik, Hermeneutik und Ideologiekritk: Metakritische Erorterungen zu 'Wahrheit und Methode'," in Hermeneutik und 
Ideologiekritik, ed. Karl-Otto Apel (Frankfurt a.M: Suhrkamp, 1971), 57-82.  
147 Dworkin, Law’s Empire, 168.  
148 See Dworkin, Taking Rights Seriously, 1-80.  
149 Dworkin differentiates integrity from two other types of discourse in legal reasoning, the conventionalism and the pragmatism. 
Briefly, conventionalism relies on social conventions that defines what is law and which the judge must find out. However, since, 
in many cases, these conventions might not apply, the judge has to proceed, for she has no more source to act, to a discretionary 
resolution. According to Dworkin: 
       “(…) Conventionalism explains how the content of past political decisions can be made explicit and noncontestable. It makes 
law dependent on distinct social conventions it designates as legal conventions, in particular on conventions about which 
institutions should have power to make law and how. Every complex political community, conventionalism insists, has such 
conventions (…). 
       “Second, conventionalism corrects the popular layman’s view that there is always law to enforce. Law by convention is never 
complete, because new issues constantly arise that have not been settled one way or the other by whatever institutions have 
conventional authority to decide them. So conventionalists add this proviso to their account of legal practice. ‘Judges must decide 
such novel cases as best they can, but by hypothesis no party has any right to win flowing from past collective decisions – no 
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grounded in the indeterminacy of law, promote a goal-oriented perspective of legal reasoning. In 
this case, on account of the impossibility of the norm to provide answers to all circumstances, the 
solution must then reside in the pursuit of objectives that are best for society as a whole.  
Pragmatism150, as Dworkin categorizes these theories, transforms the context of application 
extended to the interests of society as the only justificatory premise for legal reasoning, and 
hence confuses rights with policies. Both conventionalism and pragmatism fail to establish a 
justificatory premise for legal reasoning with a reconstructive dimension of history, as well as 
undermine the firewall between legislation and adjudication. Both, in fact, force a confusion 
between normative validity – and the justificatory claim it encompass – with facts, as though the 
indeterminacy of law could only be solved by an activism of judiciary founded lastly upon the 
judge’s conscience.  

Consistent with the integrity standpoint, the indeterminacy of law stems not from the 
structure of law itself, but rather from the incapacity of the judge to deploy the best interpretation 
possible151. As a consequence, the response to this problem is to assume and endeavor, in 
accordance with the available knowledge, the best possible interpretation of law, one that 
reconciles the claim to legal certainty with the claim to legitimacy152, and hence embodies a 
vaster comprehension of all principles and precedents, as justificatory premises, than any other 
possible. This theory, in Dworkin’s viewpoint, is the one that aims at guaranteeing in reality, as 
much as possible, the counterfactual presupposition of a community of principles, as if the legal 
framework were structured in a coherent way by preserving the principles of justice, fairness and 
procedural due process153.  

                                                                                                                                                        
party has a legal right to win – because the only rights of that character are those established by convention. So the decision a 
judge must make in hard cases is discretionary in this strong sense: it is left open by the correct understanding of past decisions. A 
judge must find some other kind of justification beyond law’s warrant, beyond any requirement of consistency with decisions 
made in the past, to support what he then does”. (Ibid., 114-115).  
150 The pragmatism standpoint ascribes an instrumental-teleological perspective to legal reasoning, as if the law were an 
instrument to achieve certain goals, even when against the texts and procedures. In this case, rather than being oriented by 
principles, adjudication functions by promoting policies to reach an objective. It is not, as conventionalism, a certain reference to 
the past, insofar as there is no character of historical continuity, but a practice looking to the future by transforming the law as a 
mere instrument to attain a determined result. According to Dworkin, 
       “The pragmatist takes a skeptical attitude towards the assumption we are assuming is embodied in the concept of law: he 
denies that past political decisions in themselves provide any justification for either using or withholding the state’s coercive 
power. He finds the necessary justification for coercion in the justice or efficiency or some other contemporary virtue of the 
coercive decision itself, as and when it is made by judges, and he adds that consistency with any past legislative or judicial 
decision does not in principle contribute to the justice or virtue of any present one. If judges are guided by this advice, he believes, 
then unless they make great mistakes, the coercion they direct will make the community’s future brighter, liberated from the dead 
hand of the past and the fetish of consistency for its own sake” (Ibid., 151). 
151 See Habermas, Between Facts and Norms, 214.  
152Ibid., 211.  
153 Dworkin, Law’s Empire, 243.  
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In the practical realm, this would mean that the judge should “enforce these in the fresh 
case that comes before them, so that each person’s situation is fair and just according to the same 
standards”154. She must virtually connect her decision with all applicable principles by deploying 
the counterfactual presupposition of treating the individual with equal concern and respect, and 
place herself as if she were the other of the discourse, the one and the other litigant, in order to 
see the case from all viewpoints. This procedure shows that the indeterminacy of law is 
confronted by a reconstructive practice of law that cannot, beforehand, promote any guarantees: 
the rationality is thus limited. More than the law itself, it is the procedure of interpreting it as 
integrity that matters to face the challenges of its indeterminacy, bringing, at least for that 
particular case, certainty, with all its hermeneutical fragility, and rightness. This is the condition 
of a practice that takes rights seriously, for it deals with the dilemmas of adjudication by 
pensively considering the tension that occurs in the relationship between the counterfactual 
premise of integrity and the facts, and also by bringing out answers that are in the expectancy of 
being the result of a coherent interpretation of all principles.  But how can a judge apply this best 
theory to the practice of adjudication?  

Dworkin, in this matter, sustains that the judge must thus personify the community of 
principles, and, from this premise, interpret and apply the law. After all, law is, in accordance 
with integrity, a reconstructive practice guided by principles. The judge, for this reason, must 
justify why a determinate norm, in comparison with others, is the one that provides the right 
answer. This justification, in turn, is made by an integral interpretation of the internal principles 
of the legal framework, including also moral and political principles incorporated into this 
framework, which, ultimately, associates adjudication with the community’s legal and 
constitutional morality already manifested – but now interpretatively reconstructed – in the 
foregoing legal tradition. In the first stage, the judge must proceed to the test of fit, according to 
which she will refer to the institutional history of law and its practices as a means to select the 
best interpretation among the possible others in a way that preserves the consistency of the legal 
system. This test, nevertheless, especially when it does not provide an answer on account of 
several eligible interpretations, must be complemented by the test of justification155, according to 
which the judge “must choose between eligible interpretations by asking which shows the 

                                                
154 Ibid.  
155 Evidently, this is merely an analytical structure that eases the comprehension of his accent on integrity. Dworkin remarks, in 
this matter, that “the distinction between the two dimensions is less crucial or profound than it might seem. It is a useful analytical 
device that helps us give structure to any interpreter’s working theory or style” (Ibid., 231).  
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community’s structure of institutions and decisions, its public standard as a whole, in a better 
light from the standpoint of political morality”156.  

Dworkin also explains this twofold process in metaphorical way. By personifying the 
community of principles, the judge assimilates a regulative premise that orients the reconstruction 
of the past instances of legal interpretation, while inserting into legal reasoning the claim to 
coherence of the actual answer. This coherence is manifested by the idea of a “chain of law”, as 
though the actual decision were like a result of an interpretation assimilated to the activity of 
writing a chain novel by different authors157. Each author, in this case, must fit her “chapter” with 
the preceding ones, and construct a coherent story thereof; she is compelled both by the past and 
by the need to reveal the right answer to the new situation that preserves the integrity of the 
novel.  There is, accordingly, coercion from the institutional history and the very form of law that 
limits the judge’s activity, without undermining her creative character expressed by her capacity 
to discover the law in a manner that is not political (at least in the sense of promoting polices, and 
not in the sense of political responsibility, for this she must have158) but based on principles, since 
“judges are in a very different position from legislators”159. She is also constrained by the need to 
improve the quality of the novel; she must then “judge which of these eligible readings makes the 
work in progress best, all things considered”160, and which should be considered in future cases 
when she confronts similar cases. She has, accordingly, “responsibilities within the institution 
and to the institution”161, provided that she must endeavor to provide the best legal interpretation 
possible that, at the same time, coherently fits the individual decision with the foregoing legal 
tradition and also improve this learning from the past by reconstructing it in a way that protects 
the integrity of the legal system, and, primarily, the principle of treating the other with “equal 
concern and respect”, the basis, in fact, of a community of principles and the legitimate source of 
any law.  

The personification of the community of principles, and hence integrity, is expressed by 
fictional personage that Dworkin calls Hercules, “an imaginary judge of superhuman intellectual 

                                                
156 Ibid., 256.  
157 Ibid., 228-232.  
158 According to Dworkin, “judicial decisions are political decisions, at least in the broad sense that attracts the doctrine of 
political responsibility”, that is, “an argument of principle can supply justification for a particular decision, under the doctrine of 
responsibility only if the principle cited can be shown to be consistent with earlier decisions not recanted, and with decisions that 
the institution is prepared to make in the hypothetical circumstances” (Dworkin, Taking Rights Seriously, 88).  
159 Dworkin, Law’s Empire., 244.  
160 Ibid., 231.  
161 Paul Gaffney, Ronald Dworkin on Law as Integrity: Rights as Principles of Adjudication (Lewiston, NY: The Edwin Mellen 
Press, 1996), 163.  
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power and patience who accepts law as integrity”162. Hercules has not only a comprehensive 
knowledge of all the valid legal principles and other possible justificatory arguments (and their 
connections with the legal framework), but also aims at bringing out decisions that, while 
interpretatively reconstructing the institutional history, preserve and enforce the premises of 
fairness, justice and procedural due process in the practice. Therefore, the judge Hercules, who 
embodies the regulative idea of integrity in adjudication, “reconciles the rationally reconstructed 
decisions of the past with the claim to rational acceptability in the present, it reconciles history 
with justice”163. It takes rights seriously by expressing the process of interpreting law as to render 
certainty and rightness to the case, and also, so far as it works in the realm of arguments of 
principle, to make decisions that do not encroach upon legislative responsibilities. It expresses the 
reconstructive character of adjudication by means of its posture of respecting and applying to the 
case the integrity of law, as if it were, in Günther’s words, a “principle for appropriateness 
argumentation”164, one that sees that legal certainty only comes through a procedure able to 
provide an expectancy of treating like cases alike by means of a coherent and extensive reading 
of all the legal order and an impartial consideration of the features of the case. The “equal 
concern and respect”, represented by the impartiality principle of treating like cases alike, 
becomes an immediate objective of adjudication, and the premise of “equal concern and respect” 
in a broader sense, as the equality and freedom of participation or a “forum of principles”, 
becomes a mediate end of this practice. Hercules is the metaphor, at the end of this chain, of a 
discourse rationality that preserves the exercise of citizenship.  

Needless to say, Hercules cannot be compared with any real judge, since the reality 
proves judges are much more limited in their knowledge and sensitivity to grasp all the legal 
norms and institutional history; still, as a regulative idea, it operates as a counterfactual premise 
in the domain of the validity of the argument, as to render a criterion of reflexive analysis of the 
concrete practice of adjudication, and also as a promise to attempt to increasingly promote,  
although acknowledging the risk of retrocession, the conditions through adjudication of the 
exercise of citizenship, reaching thereby the equal consideration and respect of all individuals. 
This is why Dworkin says that, notwithstanding that “no actual judge could compose anything 
approaching a full interpretation of all of his community’s law at once”165, we cannot deny “an 

                                                
162 Dworkin, Law’s Empire, 239.  
163 Habermas, Between Facts and Norms, 213.  
164 Günther, Der Sinn für Angemessenheit: Anwendungsdiskurse in Moral und Recht, 353, translation mine.  
165 Dworkin, Law’s Empire, 245.  
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actual judge can imitate Hercules in a limited way”166. The tension between the counterfactual 
Hercules and the reality of judge’s limited knowledge, especially in the scenario of more 
complexities and dilemmas, can never be eliminated, to the extent that it is a requirement of this 
learning process, as though the past could be reflexively reconstructed as an openness towards the 
future. In other words, the personification of the community of principles in the figure of 
Hercules represents the admission of the fallibility of knowledge, of a limited rationality, 
inasmuch as it reveals that the right response to a reality cannot derive simply from application of 
seemingly methodological schemas, but rather from a posture of continuously problematizing this 
very reality, of learning within this process of increasing difficulties in the domain of decision-
making, as a means to open it up to new dilemmas and complexities, always presupposing, 
though, a coherent interpretation and application of this knowledge. It is thus the perception that 
adjudication, in a complex and postconventional society, is, indeed the “specific functional aspect 
of the establishment, consolidation, development and reproduction of legal certainty as well as of 
‘constitutional feeling’ and feeling of justice – the only feeling that can be adequately assure the 
solidity of the legal order under the democratic rule of law” 167. 

Consistent with this premise, the answer in adjudication is right insofar as it incorporates 
this tension, and understands that the application of law must not only entail an exhaustive 
understanding of the legal framework, and, in a broader sense, of the political morality of the 
community, but also grasp all the features of the case. By assuming Günther’s terminology, it 
must complement the justificatory force of principles with the application conditions of an 
impartial consideration of the characteristics of a determined circumstance. It is right, because it 
stems from an integral analysis of the valid principles and possible interpretations, all the 
circumstances of the case considered. The rightness stems from a justified assertion, given the 
available knowledge, corresponding to the best interpretation possible, one that parts from the 
integrity criterion of treating like cases alike. This is why the right answer in a case of application 
of law is the “one right answer”168, for it appears as a regulative idea, a counterfactual premise, 
manifested in a reconstructive argumentation founded upon principles, which consists in the 
concept of integrity. Every case must be interpreted in a coherent way with the valid principles, 
as if there were only one right answer to the case.  

                                                
166 Ibid., 245.  
167 Menelick de Carvalho Netto, Pragmatic Requirements of Legal Interpretation under the Paradigm of the Democratic Rule of 
Law (Athens: Paper presented at the VII World Congress of the International Association of Constitutional Law, 11-15 June 
2007): 19.  
168 See Dworkin, A Matter of Principle, 119-145.  
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As a counterfactual premise, evidently this does not mean that judges cannot have 
different views when deciding a case or even that there cannot be, on account of the complexity 
of the facts, different forms of interpreting the rightness of a decision169. The fact the case admits 
one right answer does not lead to the conclusion that it must comply with everyone’s viewpoint. 
Thinking differently would lose the tensional relationship between the reciprocal-universal 
principle of treating like cases alike, on the one hand, and the reality and its all features, on the 
other, or, by assuming Günther’s terminology, confuse the discourses of justification with the 
discourses of application. It is rather a posture of respecting the institutional history, the everyday 
experience, while, based on the features of the case and on the deontological strength of legal 
rights, perfecting the law towards the future. In other words, it is, first, an attack on discretionary 
power of judges, an attack on the authority, as though the indeterminacy of law could only be 
solved according to judge’s conscience, and, second, a guarantee of the individual of being 
treated with equal right and respect, even when this protection upsets the interests of the majority, 
since what finally matters is that the grounds of legal argumentation are taken seriously. The 
answer is right on account of a rational procedure safeguarding not only the normative coherence 
of the legal system, but also an appropriate application of it to the singular case. The belief in the 
right answer is, besides, the belief in the premise that the legal system can provide the answer, 
given that it is justifiably and coherently achieved through a rational procedure of argumentation 
that inserts the other as the primary focus of its activity.  

6.3.4. Jürgen Habermas’s Viewpoint: Between Facts and Norms Within Democratic Procedures 
of Opinion – and Will Formation.  

6.3.4.1. Introduction 

The final words of the last topic might sound, for a respectful understanding of Ronald 
Dworkin’s theory, an extensive interpretation of what, indeed, Dworkin intended to explain when 
he stressed the integrity and the community of principles founded upon “equal concern and 
respect” as the source of law. The idea of the other as the primary focus of adjudication, taken by 
a rational procedure of argumentation, seems to refer to a procedural understanding of democratic 
forms of participation that is more than Dworkin projected in his texts. Frank Michelman, for 

                                                
169 According to Dworkin, “”(…) it is no part of this theory that any mechanical procedure exists for demonstrating what the 
rights of parties are in hard cases. On the contrary, the argument supposes that reasonable lawyers and judges will often disagree 
about legal rights, just as citizens and statesmen disagree about political rights. This chapter describes the questions that judges 
and lawyers must put to themselves, but it dos not guarantee that they will all give these questions the same answer” (Dworkin, 
Taking Rights Seriously, 81).   
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instance, for whom the judge Hercules, on account of his loneliness and excessive heroism, lacks 
dialogue and thus misses the pluralist character of adjudication170, sees in this procedural 
emphasis the most characteristic difference between Ronald Dworkin and Jürgen Habermas, to 
the extent that “on Dworkin’s conception, ‘democracy’ points not to a procedure but to a state of 
affairs – points to government treating ‘all members of the community, as individuals, with equal 
concern –and respect”171.  By the same token, Klaus Günther, while identifying the intimate 
connection between both authors in the premise of ‘interpretation and shaping’ of a ‘system of 
rights’, remarks that, “in contrast to Dworkin, Habermas links interpretation to a procedure with 
certain qualifications”172. Habermas sees that Dworkin’s concept of integrity in adjudication, 
even though marked by some characteristics of communicative dimension173 is, nevertheless, 
excessively centered on the figure of the judge Hercules, which raises “some initial doubts about 
the tenability of this monological approach”174.  

But what does, in fact, Habermas have to suggest for overcoming this monological 
approach he still observes in Dworkin’s theory of law? What is this procedural emphasis that 
appears to be the primary focus to confront the metaphysical idealizations Habermas could 
indicate in the realm of law as integrity? Since Dworkin’s thoughts are at the core of Habermas’s 
proceduralist approach in the domain of adjudication – complemented, in any case, by Klaus 
Günther’s distinction between discourses of justification and discourses of application – what can 
we point out as distinctive in this debate? These questions are not simple: they reach the structure 
of Habermas’s theory of law, and demonstrate how Habermas critically appropriated Dworkin’s 
and Günther’s premises to develop his proceduralist account of legal adjudication. In this matter, 
three relevant aspects must be stressed for this investigation: 1st) how communicative 
assumptions Habermas assumes resounds through intervenient practices within the world; 2nd) 
how the communicative assumptions Habermas uses as a postmetaphysical response to a theory 
of law can be implemented into the relationship between constitutionalism and democracy; and, 
3rd) how the communicative assumptions Habermas uses as a postmetaphysical response to a 

                                                
170 See Frank Michelman, "The Supreme Court 1985 Term - Foreword: Traces of Self-Government," Harvard Law Review 100 
(1987): 76.   
171Frank Michelman, "Democracy and Positive Liberty," Boston Review, November 1996, 
http://bostonreview.net/BR21.5/michelman.html (accessed July 15, 2009). 
172 Günther, “Legal Adjudication and Democracy,” 46.  
173 For instance, the idea of law as a means of social interaction, the practice of argumentation demanding each participant to 
assume the angle of the other, the connection with paradigms and institutional history to reduce complexities in adjudication, and 
the stress on the conditions of the exercise of citizenship, as the premise of “equal concern and respect”, among others (See 
Habermas, Between Facts and Norms, 222-223). 
174 Ibid., 222.  
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theory of law can be implemented into the relationship between justification and application of 
norms, and hence as a response to the legitimacy and the indeterminacy of law in the realm of 
adjudication. These three aspects are closely connected, and indeed the analysis of one naturally 
results in the other. But, didactically differentiated, they will expose that his proceduralist 
approach is nothing else than the radicalization of the realm of validity and the conception of 
rationality. A radicalization, in fact, that parts from a postmetaphysical purpose and ends in the 
accent on the other.  

6.3.4.2. Communicative Action as an Intervenient Attitude in the World 

Michel Rosenfeld summarizes one of the main concerns of present theories of law: how in 
contemporary pluralist societies can we reconcile law’s legitimacy without sacrificing either 
democracy or justice?175 The main quest here, accordingly, is for a theory that can, concurrently, 
overcome the residual arbitrariness of lawmaking while maintaining a neutral perspective 
towards communitarian conceptions of good176. A viable response would be a proceduralist 
theory, so far as its chief purpose is to bring forward a postmetaphysical thinking overcoming 
legal theories that cannot justify their main premises, as if they were given without a further 
reflection. In other words, a proceduralist approach would attempt to establish that even the most 
elementary argument we could use to justify our claims must necessarily be subject to critical 
review, as to render possible the absence of any substantive final point no one could question. 
Instead of a final argument from which the legitimacy of law, as well as its interpretation and 
application should derive, the accent is on the procedure whose grounds lie in an intersubjective 
practice of understanding. Besides, since language is the self-reflexive parameter of excellence, 
after all “no one individually disposes over an intersubjectively shared language”177 and “no 
single participant is capable of controlling the course and dynamics of the interpenetrating 
process of mutual understanding and self-understanding”178, this intersubjective practice of 
understanding overcomes metaphysics inasmuch as it inherently embraces the premise of any 
raised argument being vindicated and redeemed from the other’s perspective.  

                                                
175 Michel Rosenfeld, "Can Rights, Democracy, and Justice be Reconciled through Discourse Theory? Reflections on Habermas's 
Proceduralist Paradigm of Law," in Habermas on Law and Democracy, ed. Michel Rosenfeld and Andrew Arato (Berkeley, CA: 
University of California Press, 1998), 84.  
176 Ibid., 83.  
177 Jürgen Habermas, "How to Respond the Ethical Question," in The Derrida-Habermas Reader, ed. Lasse Thomassen 
(Edinburgh: Edinburgh University Press, 2006), 122.  
178 Ibid. 
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In this respect, Habermas’s pragmatic approach could be presented as a proceduralist 
response in the search for a postmetaphysical theory of law, for he clearly aims at providing: first, 
a thinking centered on practices of mutual understanding, as the source of law, and thus the 
communication as the ground for institutional legitimacy as long as it develops in accordance 
with procedures where the other is inevitably considered; and, second, a thinking focused 
exclusively on these procedures, and not on any other substantiality that could guide the birth, 
development, interpretation and application of law. In the domain of legal interpretation and 
application, the main characteristic of Habermas’s approach resides in this stress on mutual 
understanding from which no one could point out a final fundament establishing how law should 
be interpreted and applied, but rather simply procedures preserving the conditions for a rational 
communication towards rights.  

In order to preserve these procedures, from Habermas’s view, necessarily we have to 
stand on some ideal presuppositions, which are inevitable expressions and conditions of the very 
communicative rationality and which cannot be undermined, provided that, in the end, “no 
dispute about validity claim is beyond rational argumentation by the participants involved”179. 
Therefore, when it is to apply the law, rather than appealing to a last fundament, in many cases 
founded on a certain communitarian conception of good, the interpreter must then attempt to 
apply the law by preserving and enforcing the conditions of rational communication in the 
empirical world. It is the procedure of rational communication that, carried out in a tensional way 
between inevitable idealizations of discourse and the reality, brings about rightness in 
adjudication, and not a recourse to a substantive fundament, even when it presumably is in 
accordance with the communitarian will.  

In the basis of Habermas’s thinking, there are some premises that expose how the 
communicative rationality comes to light. First, he establishes that no one could think of a theory 
of law monologically, that is to say, if it is to sustain a postmetaphysical legal theory, especially 
on account of complex and postconventional societies, it is indispensable to affirm the 
intersubjectivity, for communication relies on reciprocal discourse: “This rationality is inscribed 
in the linguistic telos of mutual understanding and forms an ensemble of conditions that both 
enable and limit”180. However, this mutual understanding only occurs because everyone who 
dialogues inevitably will depend on some presuppositions, or, otherwise, the communication 
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would be unthinkable: “Whoever makes use of a natural language in order to come to an 
understanding with an addressee about something in the world is required to take a performative 
attitude and commit herself to certain presuppositions”181. In this matter, Habermas rescues the 
Kantian structure of two worlds (facts and norms), but sets up, in place of a solipsistic and 
metaphysical structure we could still observe in Kantian transcendental (or constitutive) 
subject182, the dialogue, which is a reflexive premise of any validity claim that is presented by the 
participants of the discourse. One particular source, Karl-Otto Apel’s reflections on the 
communities of communication183, also contributed to this quest for a dialogical approach to the 
structure of the two worlds, particularly by his account of the tensional relationship between the 
ideal community of communication, as the realm of justification or validation of any argument, 
and the real community of communication, as the spatiotemporally existent community.  

From this viewpoint, if an argument is presented, the presupposition of the other of the 
discourse already indicates that the argument demands more than this simple presentation; it must 
rather be subject to a rational reflection rooted in a dialogical basis as a means to be accepted. 
Moreover, if someone introduces a validity claim in this discursive basis, she already foresees 
that the other can contradict it. This is the reason why a performative understanding of Kantian 
separation between facts and norms (counterfactual presuppositions) has an operative 
importance: while some presuppositions are established as regulative ideas of communication, 
they also structure a process of understanding and organize the coordination of actions in the 
practice184. The establishment of communicative presuppositions in the realm of validity is, for 
this reason, closely tied up with the factual practice of understanding. This connection, 
nonetheless, while not bringing about a confusion between the two fields, is tense – a tension, in 
truth, that is indispensable for the very dynamic process of understanding.  

These counterfactual presuppositions are, for Habermas, neutral: they do not have a 
substantive content, but simply indicate that communicative rationality is viable, without setting 
up any determination of how each participant should act185. Since they, instead of embracing 
content, sustain a reflexive basis for practices of cooperative discourse, they represent the key-

                                                
181 Ibid., 4.  
182 For an accurate analysis of this metaphysical assumption of Kant’s transcendental subject, see Jürgen Habermas, 
Kommunikatives Handeln und detranszendentalisierte Vernunft (Stuttgart: Philipp Reclam, 2001); Miroslav Milovic, Filosofia da 
Comunicação: Para uma Crítica da Modernidade (Brasília: Plano, 2002), 49-120.  
183 See Karl-Otto Apel, Transformation der Philosophie: Das Apriori der Kommunikationsgemeinschaft, Vol. 2 (Frankfurt a.M.: 
Suhrkamp, 1976)..  
184 Habermas, Kommunikatives Handeln und detranszendentalisierte Vernunft,11.  
185 Habermas, Between Facts and Norms, 4.  
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aspect of a postmetaphysical thinking in Habermas’s viewpoint. Indeed, these counterfactual 
presuppositions can be summarized in four major items, all of them operated in a performative 
way: first, the common supposition of an independent world of all existent objects, that is, an 
objective world; second, the reciprocal presupposition of rationality and liability 
(Zurechnungfähigkeit) among individuals; third, the unconditionality of validity claims beyond 
contexts; fourth, the validity, required for argumentation, able to consolidate a reason that leaves 
a purifying perspective and situate itself within the world (“argumentative presuppositions full of 
claims the participants uphold in order to decentralize their interpretive perspectives”186). These 
presuppositions, on the one hand, set up the existence of a validity field not confusable with the 
real world; on the other, they specify the conditions of rational communication leading to an 
intervention in the real world. They demonstrate that every validity claim calls for some 
idealizations that, even though beyond the context, only exist by reason of the context. No one 
could introduce a validity claim seeking an understanding without assuming, beforehand, that the 
other “participants pursue their illocutionary goals without reservation, that they tie their 
agreement to the intersubjective recognition of criticizable validity claims, and that they are ready 
to take on the obligations resulting from consensus and relevant for further interaction”187. 
Evidently, these idealizations represent a perfect realm of communication not identifiable with 
any reality, but, paradoxically, they are indispensable for sustaining the communication as the 
source of validity of an argument in any reality. 

 That being the case, although these presuppositions can sound very abstract, they are 
only assumed in virtue of concrete activities towards dialogue, and, from a distinct perspective, 
do not obviously mean that this ample and unrestricted discursive environment occurs in practice. 
Habermas discernibly knows that, in the real world, communication is usually subject to 
ideological and strategic practices, manipulative interests, and is thus never perfect as the ideal 
presuppositions expose. But, indeed, it is on account of this imperfect ground of communication 
that the separation between the two fields, facts and norms, becomes necessary, as a means to 
demonstrate that the justification of any argument must be made so intensively as if its reasons 
were continuously projected onto an unrestricted debate. Briefly, it points out how possible it is 
to articulate, in reality, the conditions of a reciprocal understanding where the reason unveils 
itself. Furthermore, by projecting a field beyond the context, the justification can operate in a 
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ground that is not restrained by the context of application. In other words, the normative validity 
is connected but not limited to the facts, and hence the critical reflection of an argument must 
take place even when the facts – for example, an argument that is in accordance with a 
communitarian prevailing conception of good – seems to agree with it, for the facts themselves 
can be ideological, that is, operate against the practices of mutual understanding. The ideal 
presuppositions, in this case, function then as motor against ideological practices, insofar as they 
bring an impulse towards the enhancement of communication in the reality. By showing how a 
perfect communication would be, they indicate how the imperfections of the real world could be 
surpassed, although never totally, by means of procedures of reciprocal understanding.  

The rationality of deliberation taken place as a result of a raised validity claim is thus 
referred to procedures whereby, in the end, the argument is accepted on account of being publicly 
accepted for its good reasons and not because of a manipulative or strategic interest coercively 
limiting the exercise of communicative action. The speakers and the listeners are, therefore, free 
“only in virtue of being subject to the binding power of the reasons that they offer to one another, 
and take from one another”188. This is the basis for constructing a cognitive theory lying in the 
ideal of achieving the best argument, one that results from practices of reflexive continuation of 
the action oriented to reaching mutual understanding and which excludes all other motives except 
a cooperative search for the truth189. The best argument is the one that can be justified in an 
idealistic procedure where all the participants are involved in the deliberation of its content 
without being coerced for this end. Its validation, besides, can only be attained so far as all the 
possible participants involved in this rational deliberation can achieve a consensus taking into 
account all the side effects and consequences of its general observance190. The validation of the 
argument, for this reason, is closely connected to the idea of impartiality, or, in Habermas’ words, 
to the discourse principle reflecting the “symmetrical relations of recognition built into 
communicatively structured forms of life in general” 191.  

The quest for the best argument, for this reason, becomes a regulative idea we must 
anticipate as a means to, in the reality, promote actions towards mutual understanding by 
transforming any validity claim into an argument able to be criticized, vindicated and redeemed 
by its own quality, and not by any “external sources of validity, since the sphere of validity is – 
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conceptually is – identical with the sphere of human speech”192. The justification of any validity 
claim thus takes place solely by means of argumentation193, and this is the condition for a 
postmetaphysical thinking, because other types of justification, as a strategic one regarding the 
efficacy of results194, might rely on premises that are not subject to further reflection. The quest 
for the best argument results, from this premise, in an action towards intersubjective agreement in 
the practice, for, as shown, validity only makes sense in reference to an interaction within the 
practical world; it is, in truth, dependent of situational contexts195: “About this formal world 
assumption [the objective world where validity operates], the communication about something in 
the world converges with a practical intervention in the world”196. The tension between facts and 
norms leads thus to an intervenient action within the world in order to transform it by means of 
communication, as an emancipation from the prevailing ideological197 structures of society.  

Hence, Habermas’s approach can be regarded as a rational reconstructive project with an 
intervenient attitude in the real world.  First, it develops in accordance with a neutral dimension 
of the conditions of rational communication, and, insofar as they are regarded as a priori 
transcendental presuppositions only to be “detranscendentalised” in the practice, as to render 
possible the insertion of the socialized subjects within the life world, as well as the convergence 
between the speech and the action198, these presuppositions are regulative ideas in need of being 
mediated with the empirical world199. In this case, we could call them justificatory premises of 
weak transcendentalization, either because they do not point or embrace any content, as we could 
think of some superior moral norms behind the discourse itself200, or because, for Habermas, 
“norms cannot be, at the same time, normative-transcendental conditions of the possibility and 
validity of argumentative discourses and morally substantial basic principles of a normative 
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moral discourse”201. Moreover, these a priori transcendental conditions do not determine patterns 
of how to act in determined actions, for the communicative rationality is “not a subjective 
capacity that would tell actors what they ought to do”202. What matters, ultimately, are the 
procedures whose norms behind – those presupposed conditions – are simply assumed as a 
requirement for the validation of the argument, as “normative principles reflexively founded”203. 
What matters is simply the unavoidability of the discursive form, whose expansion must be 
always targeted at. In Habermas’s words, “a set of unavoidable idealizations forms the 
counterfactual basis of an actual practice of reaching understanding, a practice that can critically 
turn against its own results and thus transcend itself”204. They are a set of norms that show how 
Habermas’s accent is on how to expand the procedures of rational communication, as a request to 
continuously extend, in concrete, the possibilities of reflexive deliberation about all validity 
claims. As Milovic remarks, “it is necessary to search for its intersubjective basis within these 
real conditions, which could, possibly, lead us from the world of strategies to the world of mutual 
recognition and respect”205. 

 

6.3.4.3. Communicative Action in the Relationship Between Constitutionalism and Democracy 

Under these premises, we can understand how Habermas’s proceduralist account could 
conciliate democracy and constitutionalism, more particularly, how it could deal with the residual 
arbitrariness of lawmaking while maintaining a neutral perspective towards communitarian 
conceptions of good. On the one hand, it is clear how his thinking assumes the communicative 
transcendental presuppositions in a weak and neutral way. There is not, consequently, in the 
domain of modern law, any previous submission to any kind of morality or to any conception of 
good. The a priori conditions of communication acquire a universalist character, simply because, 
in absence of them, there would be no communication, at least the one oriented to mutual 
understanding, and, since rational communication is, in his viewpoint, the condition for social 
transformation, the denial of them would mean the very impossibility of mutual mobilization 
towards any communicatively rational reconstruction of social structures and institutions. 
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Besides, there is not, in the realm of law, any submission of an argument justification to a 
determinate social ethos, a certain conception of good for a particular group, for normative 
validity does not confuse with the facts.  Accordingly, notwithstanding that the tradition, the 
historicity, the past are essential for the very development of legal rights – after all, “the 
unconditionality of truth and freedom is a necessary presupposition of our practices and lacks an 
ontological guarantee beyond the cultural constituents of our forms of life” -, they appear in the 
condition of arguments, and, as such, able to be subject to critical scrutiny and reconstruction. 
The transcendental conditions of communication, therefore, serve as an operative reflexive basis 
to evaluate whether a determinate ethos really bears a communicative character or whether it 
operates grounded in a metaphysical assumption leading to actions oriented to success and, as 
such, to practices not rooted in the purpose of expanding the communicative rationality.  

In addition, the absence of the submission of law to morality and to an ethos demonstrates 
that, for Habermas, the domains where modern law operates is much more complex – they are 
plural, fragmented, multifaceted, postconventional, and hence it is no longer possible to observe a 
fusion between facts and norms, especially because every consensus in the most distinguished 
functional spheres (economical, political, and so on) is fragile, spatiotemporally limited, and 
normally coordinated by strategic actions -, which turns the law into a necessary instrument of 
social integration by means of communicative action, and, above all, an instrument, if it is to be 
postmetaphysically conceived, whose grounds rely solely on procedures oriented to mutual 
understanding. True, each one of those types of discourse – legal, moral or ethical – represents 
constitutive forms of integration and, as such, can be under an extensive critical scrutiny of a 
process of societal rationalization. But positive law has an integrative attribute the other forms of 
discourse cannot by themselves achieve: it brings forward a form of integration that, instead of 
relying on the perspective of the participants of the discourse and on their cognitively 
indeterminate and motivationally unreliable results206, operates according to independent 
institutional standards responsible for stabilizing behavioral expectations by fixing orientations 
followed by sanctions207. Briefly, it releases individuals from moral and ethical obligations, for 
now rather than stemming from opinion- and will-formation, norms arise from “collectively 
decisions of authorities who make and apply the law”208.  
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Yet, law does not legitimately isolate itself from the other types of integration: there is no 
legitimate law, albeit its autonomy, without the observance of basic moral principles: “in virtue 
of the legitimacy components of legal validity, positive law has a reference to morality inscribed 
within it”209, and this can be verified in the fact that law and morality share contents and refer to 
common social problems210. Moreover, law cannot evidently be visualized dissociated from its 
historical developments and its ethical background. In brief, the comprehension of law in 
contemporary societies, while involving a neutral, autonomous, but complementary perspective 
towards morality and communitarian conceptions of good, must, on the other hand, establish on 
the procedures of mutual understanding the basis for supplying this lack of substantive 
fundaments law now encompasses. Hence, procedures – and not any substantiality, for they are 
always projected onto those procedures – give reason to the law, which, as a consequence, 
derives from forms of societal participation where each individual acts as participant. Law, for 
this reason, integrates in a legitimate way as far as it relies on procedures of intersubjective 
participation and not on any authority or argument whose grounds cannot be submitted to 
dialogical scrutiny. This is how the idea of still present arbitrariness in law-making can be 
attacked by a neutral approach towards communitarian conceptions of good and morality: the 
arbitrariness, as an ideological or strategic action, must be suppressed by means of procedures of 
mutual understanding that give rise – and is likewise internal to – the law.  

The integration law brought forward develops by focusing on procedures of mutual 
understanding rooted in the tensional structure of facts and norms. In the realm of complex 
societies, this tensional structure can be expressed by the continuous demand for conciliating, 
without detracting one from the other211, the public and private autonomy. It is based on this 
complementary and tensional conciliation that Habermas constructs the chief elements for his 
legal theory. Law must protect the autonomy of all equally, even to guarantee its own procedural 
character, but also must “prove its legitimacy under this aspect of securing freedom”212. On the 
one hand, law must provide a “stable social environment in which persons can form their own 
identities as members of different traditions and can strategically pursue their own interests as 
individuals”213, but, on the other hand, “laws must issue from a discursive process that makes 
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them rationally acceptable for persons oriented toward reaching an understanding on the basis of 
validity claims”214.  

Private autonomy, therefore, must be in an internal reciprocal relation to public 
autonomy: whereas individuals must have their freedom and equality guaranteed, there must be 
rights of political participation as a means to render to all individuals the condition of rational 
authors of norms. This is where Habermas links the integrative character of law with the process 
of democratic legitimation: the communicative rationality, whose processes and actions must 
react against the submission of society to forms of strategic domination, gains in strength insofar 
as it connects with the ‘form of law’, which, in turn, demands this interaction between private and 
public autonomy, between individual freedom and the reciprocal construction and enforcement of 
law. This relationship results in a set of abstract rights individuals must beforehand recognize as a 
means to legitimately regulate their practices through the law, as the right to public participation 
in procedures of law formation. In this case, the ‘form of law’ would shape the rational 
discourse215. But, on the other hand, the rational discourse shapes legal form as much as it 
guarantees equal rights to private autonomy, to the legal enforcement of rights and to equal 
membership in a legal community216. One and the other mutually set up the conditions for 
integrating society while inserting each one of its members into institutional procedures of law 
deliberation and formation, and hence attaching communicative rationality, now expressed in the 
legal form, to democratic procedures of discourse.  

The residual arbitrariness of law-making is thus combated by means of an expansion of 
democratic procedures of discourse in law, which is the institutional synonym for the attack of 
communicative rationality on ideological forms of societal integration. Accordingly, the 
discourse principle, which is the abstract and neutral support for communicative rationality and 
“already presupposes that practical questions can be judged impartially and decided 
rationally”217, gains now the form and quality brought by the legal form, and, as such, the 
designation of democratic principle. As Habermas remarks, “the principle of democracy results 
from a corresponding specification [the norms can be justified if and only if equal consideration 
is given to the interests of all those who are possibly involved] for those action norms that appear 
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in the legal form”218. With the democratic principle, norms are justified, and thus valid, on 
account of institutionalized procedures that preserve the right of equal participation of each 
person in a “process of legislation whose communicative presuppositions are guaranteed to begin 
with”219.  It is based on this that legal norms can be legitimately established. Besides, it is through 
the legal form of the principle of democracy that communicative rationality can, more efficiently, 
enhance rational practices and actions towards mutual understanding in complex societies. By 
extending the practice of democracy, not only every citizen is qualified as a rational author of 
legal norms, but also there is the institutionalization of the conditions for widening and deepening 
the social communication through an interaction between private and public autonomy:  

(…) The discourse principle is intended to assume the shape of democracy only by 
way of legal institutionalization. The principle of democracy is what then confers 
legitimating force on the legislative process. The key idea is that the principle of 
democracy derives from the interpenetration of the discourse principle and the legal 
form. I understand this interpenetration as a logical genesis of rights, which one can 
reconstruct in a stepwise fashion. One begins by applying the discourse principle to the 
general right to liberties – a right constitutive for the legal form as such – and ends by 
legally institutionalizing the conditions for a discursive exercise of political autonomy. 
By means of this political autonomy, the private autonomy that was at first abstractly 
posited can retroactively assume an elaborated legal shape. Hence the principle of 
democracy can only appear as the heart of a system of rights. The logical genesis of these 
rights comprises a circular process in which the legal code, or legal form, and the 
mechanism for producing legitimate law – hence the democratic principle – are co-
originally constituted220.  

Rational discourse, now qualified by the legal form, is what shapes – and gives movement 
to – the system of rights through procedures where the other is necessarily presupposed. Under 
this premise, there is no legitimate law and institution without being submitted to the scrutiny of 
citizens who, freely and rationally, accept them under ideal conditions of public dialogue. We 
cannot think of legitimacy of law and institutions without rational communication. But – and this 
is the chief issue to understand how Habermas links rational dialogue with constitutional 
democracy – we cannot think of rational dialogue, now democratic principle, without a system of 
individual rights that guarantee to each individual the free and equal space of participation in 
public debates, and vice-versa. The principle of democracy and the system of individual rights 
are mutually complementary and co-originally connected. In other words, democracy is co-
original with constitutionalism, which is, in fact, a reflex of the co-originality thesis regarding the 
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public and private autonomy221. One implies necessarily the other, for, while individuals exercise 
their public autonomy and are regarded, in this quality, as the sovereigns of law, they can only do 
so if freedom and equality are preserved through the medium of law. The popular sovereignty 
that corresponds to democracy as it develops in accordance with rational discourse can only be 
exercised if individual’s freedom and equality are guaranteed, but, on the other hand, these 
individual rights can be safeguarded democratically only if they stem from a practice of mutual 
understanding by means of institutional procedures of opinion- and will-formation.  

On the one hand, “citizens can make an appropriate use of their public autonomy, as 
guaranteed by political rights, only if they are sufficiently independent in virtue of an equally 
protected private autonomy in their life conduct”222, but, on the other, “members of society 
actually enjoy their equal private autonomy to an equal extent – that is, equally distributed 
individual liberties have ‘equal value’ for them – only if as citizens they make an appropriate use 
of their political autonomy”223. Communicative rationality inscribed in the legal form of the 
principle of democracy, therefore, is in mutual dependency with constitutionalism, for, whereas 
democracy is grounded in the popular sovereignty and in these procedures guaranteeing public 
autonomy, constitutionalism, by preserving the individual autonomy (for instance, by introducing 
mechanisms for minority participation), protects democracy, and vice-versa: “Just as autonomy is 
not mere freedom, so popular sovereignty is not mere majoritarianism”224. Democracy and 
constitutionalism, for this reason, are mutually implied and presupposed225. The system of rights 
– and, consequently, all institutions bearing procedures of democratic participation –, while a 
form of societal integration, is only in accordance with the premises of communicative action 
inasmuch as it depends on practices of rational dialogue.  

Habermas, with this insight into the circularity of this relationship226, brings his previous 
analysis of the tension between facts and norms to the core of constitutional democracy and 
builds a powerful background to evaluate how democratically legitimated an institutional practice 
is. The question is how an institution or a determinate legal practice can conciliate, even though 
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knowing their insurmountable distinction, both private and public autonomy, constitutionalism 
and democracy. In a more abstract dimension, this would mean how the tension between facts 
and norms could be best arranged in order to enhance communicative actions within the 
lifeworld. Communicative actions within this institutional background would have to deal both 
with the need of being under the conditions of ideal acceptability and with the demand for, in 
reality, being accepted by the participants, which, in more concrete words, would imply that 
democratic actions have to handle both the need of being legitimately grounded and the demand 
for preserving the conditions of democratic participation and free and equal will formation, which 
corresponds to the very system of rights. Besides, insofar as communicative action is a way-in-
process, for Habermas wants to expand it in different social practices – after all the weak 
transcendental pragmatic conditions must be, although never funding one with the other, 
detranscedentalized in the reality -, the principle of democracy should be also extended 
progressively to institutional procedures.  

But how could this circularity provide, in the long run, a broadening and deepening of 
rational communication? Once more, the tension between facts and norms, now expressed in the 
circularity of constitutionalism and democracy, is what responds to this way-in-process and to 
practices of rational dialogue. However, as a way-in-process, this circularity must connect to a 
diachronic perception of historical acquisitions that fortified the relationship between both. For 
this purpose, Habermas sustains the idea of a self-correcting learning process, in which this 
circularity can lead to more rational communication throughout the time, to a better relationship 
between constitutionalism and democracy, because every constitutional democracy has inherently 
a “performative meaning [that] remains the implicit but stable point of reference”227. This 
performative meaning implies the very historicity of the system of rights, which, in Habermas’s 
account, makes the citizens “heirs to a founding generation, carrying on with the common 
project”228, while, in parallel, foreseeing their possible active and critical position when 
confronted with this heritage:  “any citizen can put herself at any time in the shoes of a framer 
and check whether, and to what extent, the established practices and regulations of democratic 
deliberation and decision-making meet at present the required conditions for legitimacy-
conferring procedures”229.  
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The practices taken place within – and on account of – the system of rights provide, for 
this reason, a “normative perspective from which later generations can critically appropriate the 
constitutional mission and its history”230. Every new procedure, and, particularly, every new law 
and legal decision have to be regarded, in the background of communicative rationality, as a 
fallible continuation of the founding constitutional event to be understood in the long run as a 
self-correcting learning process231. Additionally, the validation of an argument is always referred 
to continuous tension with the facts throughout the time, and, as such, as a necessary regulative 
idea that leaves open the discourse, the legitimation of any institutional practice is also marked by 
this continuous and open, even though “not immune to contingent interruptions and historical 
regressions”232, exercise of rational discourse. Legitimation, for this reason, is connected to a 
pedagogical process that, progressively, even though not immune to endemic disagreement233, 
achieves some “stable points of reference”, which are, nonetheless, always open to review and 
critical scrutiny.  

For this reason, we can say that constitutional democracy is, on the one hand, historically 
connected to a past and present that brought and brings about some stability both in the societal 
integration and in the mechanisms for exercising private and public autonomy, while attempting, 
in the long run, to promote more and more procedures of rational dialogue within the legal 
institutions, as if there were a promise, never though realizable, of conciliating constitutionalism 
and democracy. The tension between facts and norms is now transported to the tensional and co-
original character of constitutional democracy, and demonstrates, in its core, that, for Habermas, 
what matters is not to be bound to a certain reality, for, after all, it can be ideological and 
strategically oriented, but rather how this reality – and thus the institutional practices within the 
law – is critically appropriated and reinterpreted by each new generation, as to deliver both a 
consistent and legitimate system of rights. There is, accordingly, a prospective conception – 
similar to the discussion about the tension between the weak and neutral transcendental 
conditions of communication and the reality leading to new contexts of increasing rational 
dialogue – of the relationship between constitutionalism and democracy that will bring about new 
contexts where public and private autonomy can, more and more, conciliate themselves. 

                                                
230 Habermas, “On Law and Disagreement: Some Comments on ‘Interpretative Pluralism,’” 193.  
231 Habermas, “Constitutional Democracy: a Paradoxical Union of Contradictory Principles,” 774.  
232 Ibid. 
233 See Habermas, “On Law and Disagreement: Some Comments on ‘Interpretative Pluralism,” 189.  



 

 

285  

Consistent with these premises, the different institutional procedures are examined 
according to how they manage this relationship between constitutionalism and democracy. The 
process of law-making, even though dealing in a certain unlimited way with different reasons 
(ethical, pragmatic, normative, etc), is constrained by democratic procedures designed for the 
justification of norms”234, whose fundaments preserve the connection with the sovereignty of 
people, which, in its turn, works in circularity with constitutionalism. As Habermas remarks, 
“this principle [the principle of popular sovereignty] forms the hinge between the system of rights 
and the construction of a constitutional democracy”235. It follows that law-making is, ultimately, 
dependent on rational discourse shaped by the “form of law”: it must be a reflex of the 
sovereignty of people, but, for that, it must respect the “generative grammar” 236 the system of 
rights is for any type of institutionalized rational discourses. No political authority, for this 
reason, albeit able to sustain the most different reasons to justify a law, is exempt from following 
rules and principles the citizens gave themselves in the forms of democratic procedures of will-
formation. Legitimate legislation cannot undermine constitutionalism (and the acquisitions it 
achieved throughout the time in a self-correcting learning process), and cannot proceed in the 
opposite direction of democracy: every new law must be justified in the premises of 
institutionalized rational discourse, and, for that, must preserve the exercise of freedom and 
equality of all citizens.  

As any other institutional democratic practice, moreover, law-making must point out the 
promise of conciliation between constitutionalism and democracy, as a regulative idea and as a 
quest for the correct solution. Otherwise, the deliberative character inscribed in the political will-
formation can degenerate: “political disputes would forfeit their deliberative character and 
degenerate into purely strategic struggles for power if participants do not assume – to be sure, 
fallibilistically, in the awareness that we can always err – that controversial political and legal 
problems have a correct solution”237. If, on the one hand, we cannot deny that, in reality, law-
making is marked by continuous disagreements and disputes, on the other, we cannot refuse, if it 
is to sustain its legitimate character, the idea that consensus must be achieved – as an idealistic 
goal – by means of rational dialogue. It is simply the application of the previous analysis of the 
tension between facts and norms pointing out a prospective perspective, although never entirely 
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attained, of a rational consensus, but now channeled into legally binding institutional procedures 
of deliberation.  

In any case, communicative rationality expressed by the democratic principle, which, in 
turn, is mutually dependent on constitutionalism and increasingly verified through mechanisms of 
self-correcting learning process, has also its correspondence in other forms of institutional 
communication. Legal adjudication is likewise carried out through ongoing procedures of 
shaping and interpreting the abstract system of rights238. Nevertheless, unlike law-making, it has 
a very limited range of reasons for it must observe the “principle of binding the judiciary to 
existing law”239. Consequently, the tension verified between facts and norms gains now new 
contours, notwithstanding that it can be interpreted as a specification of those complementary, but 
also tensional, relationships between private and public autonomy, between constitutionalism and 
democracy. This can be verified by means of the relationship between the need of an internal 
consistency of the system of rights, on the one hand, and of an external rational justification of 
every decision, on the other. That is to say, legal decisions must correspond to the expectancy of 
observance of precedents and the existing legal statutes, and, at the same time, fulfill the 
presupposition of being communicatively rationally grounded. They are legitimately taken by 
virtue of being justified in the light of rules and principles accepted by the participants of the 
discourse in democratic procedures of opinion- and will-formation, as well as oriented towards 
the right answer that can be symbolized by an ideal of conciliation between law and justice 
(which is, in fact, a specification to the case of the circularity and co-original tension between 
constitutionalism and democracy). Consistent with this viewpoint, legal adjudication is part of an 
institutional chain that begins with constitution-making, pass through law-making, and arrives at 
the need for applying the law to a particular circumstance, each one of them expressing those 
tensions, which, in a more abstract dimension, refers to the relationship between facts and norms. 
In any of these processes, rational dialogue is required as a means of legitimation, while the 
abstract system of rights is assumed as an “idealized internal reference point to the members of a 
society who conceive of themselves as authors and addressees of equal rights”240. The rational 
discourse (as the source of legitimation) and the system of rights (as the prerequisite for certainty) 
are, on account of their mutual dependency, the two premises legal adjudication, as any other 
institutional process in this chain, must rely on.  
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6.3.4.4. Communicative Action in the Relationship Between Justification and Application 

Properly conceived, legal adjudication, in Habermas’s account, legitimates through 
procedures of rational dialogue, and, in this quality, it is carried out as if it were possible to 
reconcile the tension between facts and norms. In the domain of discourses of application, this 
characteristic appears in the tension between safeguarding certainty or the expectation that the 
principles and legal statutes will be respected and enforced (facts) and the legitimacy of decision 
(normative validity). As part of a chain of institutionalized procedures – constitution-making, 
law-making, and decision-making – that will, ultimately, characterize what Habermas calls 
“principle of guaranteeing legal protection for each individual”241, legal adjudication already 
assumes the tension of constitutionalism and democracy inscribed in the discourses of 
justification taken place in legislation. It is hence bound to valid norms, whose discourses of 
justification, even to be qualified as legitimate, rely on the exercise of rational dialogue. The 
judge is thus constrained by impartially validated legal norms, on which she must focus in order 
to avoid crossing the “‘red line’ that marks the division of powers between courts and 
legislation”242.  Indeed, for Habermas, it is clear that the rationality of adjudication relies first on 
the own legitimacy of legal statutes243, i.e. it already expects that rational dialogue was seriously 
exercised by the time of law-making. “The legal discourse of the judge should be confined to the 
set of reasons that legislators either in fact put forward or at least could have mobilized for the 
parliamentary justification of that norm”244. For this reason, she must not reopen the discourse of 
justification, for the reasons once therein used “play a different role when the courts, with an eye 
to the coherence of the legal system as a whole, employ them in a discourse of application aimed 
at decisions consistent over time”245.   

In what follows, the tension between facts and norms in the realm of legal adjudication 
has a very particular feature that is embedded in this relationship between discourses of 
justification and discourses of application. Habermas knows that, in this specific issue, his 
premises of communicative rationality are seriously challenged, for valid norms raise, when 
applied to certain cases, the problem of legal indeterminacy. In these situations, the tension 
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between guaranteeing the consistency of the system of rights and the legitimacy of decision-
making that should orient decision-making as it develops by attempting to conciliate both can be 
undermined by either decisions that are taken based on a certain substantiality not submitted to 
critical scrutiny (and, as such, metaphysically rooted) or decisions that reopen the discourses of 
justification, and thus avoid the premise of keeping coherent the system of rights and of not 
jeopardizing the institutional chain (constitution-making, law-making and decision-making) that 
corresponds to the observance of the principle of separation of powers. As a response to this 
problem, which is central for many legal theories, the quest for both consistency of law and 
legitimacy must assume, in Habermas’s standpoint, the prospective search for the “single right 
answer”, one that would idealistically conciliate both tensional premises of discourses of 
application. The “single right answer”, in turn, is assumed as the result of a procedure founded on 
rational discourse, because, for Habermas – and this is how he sustains a procedural account of 
his legal theory –, the problem of indeterminacy of law in legal adjudication can only be solved 
inasmuch as rational discourse is embedded in the validity of the decision, and thus no 
metaphysical point of reference – instead, only the procedure leading to the “single right answer” 
– founds the decision. Habermas, in sum, wants to construct a postmetaphysical theory of law 
whose basis lies in procedural exercise of rational discourse.  

By assuming this proceduralist account for legal adjudication, Habermas saw in Ronald 
Dworkin’s theory of law a relevant and convincing proposal for treating the problem of 
consistency of law and external justification (legitimacy) in the quest for the “single right 
answer” in decision-making. With his premises, rationality and indeterminacy of law could find a 
solution rooted in a reconstructive perspective of legal principles, and thus internally taken from 
the system of rights. Dworkin’s theory, nonetheless, only needed to be adapted for a proceduralist 
account: “Dworkin’s proposals for a theory-guided, constructive interpretation of law could be 
defended on a proceduralist reading that transposes the idealizing demands on a theory formation 
into the idealizing content of the necessary pragmatic presuppositions of legal discourse”246. In 
this matter, Klaus Günther’s separation between discourses of justification and discourses of 
application and his more explicit connection with a theory of rational procedural argumentation 
could assist in this purpose. From both theories, Habermas carefully and discernibly selected 
what he considered adequate for a procedural understanding of law, while rejecting, in his 
viewpoint, their potential regressive aspects.  
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From Dworkin, he assumed the values of a theory that aims at linking legal coherency and 
legal legitimacy through the premise that “duties can only be ‘trumped’ by duties and rights by 
rights”247, and hence as a response to the indeterminacy of law through the application of the best 
theory possible. He also seems to have incorporated the comprehension of coherency as a work-
in-progress rather than something presupposed in the nature of principles248. On the other hand, 
he criticized the solipsistic and metaphysical character of Hercules: “the critique of Dworkin’s 
solipsistic theory of law must begin at the same level and, in the shape of a theory of legal 
argumentation, ground the procedural principles that henceforth bear the brunt of the ideal 
demands previously directed at Hercules”249. In this matter, he remarked that Dworkin’s 
approach, while underlining the exercise of citizenship as the source of legitimate law and 
judicial activity, is still dependent on the premise of judge’s privileged position, whose 
knowledge and virtue qualify him to represent and secure the integrity of the legal community250.  

These premises appeared to be in conflict with a procedural interpretation of law251, even 
though we could point out some crucial signs of it in Dworkin’s premises of a solidary 
community rooted in reflexive form of communicative action (“equal right to liberty as founded 
in the right to equal communicative freedom”252) and in his concern with legal paradigms 
reducing complexities of the practice of adjudication253. Moreover, Habermas also attempted to 
relieve the burden of some Dworkin’s idealizations, as the “normative self-understanding of 
constitutional orders”254 in the concept of “forum of principles”, shortly examined, since it gives 
the impression of tying up the validity field with a metaphysical assumption. From Günther, in 
turn, he took the distinction between discourses of justification and discourses of application, as 
an adequate answer to indeterminacy of law and for constructing a normative concept of 
coherence, while adding some more precision to Dworkin’s attempt to differentiate legal validity 
from validity of decision-making. Despite that, he rejected Günther’s thesis that the rationality of 
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legal norms stems directly from moral norms255, as if it were not possible to abdicate from the 
practical reason256.  

On that account, Habermas sustains two relevant steps for constructing a procedural 
theory of adjudication from both theories. First, the idealizations we could observe in Dworkin’s 
Hercules and in his solipsistic character must be translated into “ideal demands on a cooperative 
procedure of theory formation”257, which corresponds, in other words, to the tension between the 
regulative ideals of validity claims leading to the right answer, on the one hand, and the fallibility 
of adjudication258 originated from the very fallibility of knowledge, on the other. The regulative 
ideals we could remark in Dworkin’s Hercules are now transferred to the pragmatic conditions of 
discourse, as though the premise of “equal concern and respect” could be expanded, in reality, by 
means of communicative action. This is how Habermas defends that, even in judge’s conscience 
referring to discourses of application, it is possible to visualize an intersubjective dimension in 
the validity field, insofar as the judge, ultimately, relies on the pragmatic presuppositions of 
communication when she has to apply the law. This characteristic can be visualized in the 
connection between the particular parties perspectives and the pragmatic conditions of 
communication that stand behind valid norms in the discourses of justification259, from which 
results that interpretations of legal statutes and principles characterized by the quest for coherence 
in legal adjudication are necessarily tied up with communicative action “whose socio-ontological 
constitution allows the perspectives of the participants and the perspectives of uninvolved 
members of the community (represented by an impartial judge) to be transformed into one 
another”260.  

Besides, the supernatural powers of judge must be replaced by anchoring those normative 
ideals to an “open society of interprets of the constitution”261. Rather than focusing thus on the 
supernatural powers of the judge, we must emphasize the deliberative procedures founded on 
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pragmatic presuppositions, and thus transpose Dworkin’s idealizations into “the idealizing 
content of the necessary pragmatic presuppositions of legal discourse”262. In this matter, 
Günther’s thesis founded on the distinction between justification and application discourses 
serves as a relevant support to bring to light a proceduralist perspective to Dworkin’s idea of a 
“forum of principles”. The solution of the case, for this reason, instead of relying on the 
“intellectual resources of an idealized judge”263, must then derive from “pragmatic constraints 
that distinguish the discourse of application from the discourse of justification”264.  

In this respect, Habermas intends to relieve the burden Dworkin sets up for this 
compromise through principles among individuals as a whole as the basis for integrity. He 
remarks that Dworkin’s standpoint sustains the judge must justify her decision by reflecting on 
the obligation, originated from the act of founding the constitution, of maintaining the “integrity 
of a life in common”265, a compromise that seems excessively idealized or expresses “a false 
idealization”266. He understands that “constitutional practice could thus deceive itself in a manner 
fraught with consequences, burdening institutions with wholly unsolvable tasks”267. The idea of a 
“forum of principles”, therefore, ought to be released from a certain “normative self-
understanding of constitutional orders”268 in this compromise among individuals Habermas still 
sees in Dworkin’s theory of law. Indeed, as shown, for Habermas, the idealizations – where we 
should place the “forum of principles” – occur by the fact of the inevitability of the discursive 
form grounded in pragmatic presuppositions of argumentations of normative content. In the realm 
of normative validity, we could not set up an idealization bearing a strong idea of compromise 
among individuals, but rather only the pragmatic conditions of argumentation which no one could 
deny. This is, after all, what corresponds to Habermas’s thesis of a discourse morally neutral, and 
the perception that his idealizations are weak, for they only exist to be “detranscendentalized” in 
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the practice of lifeworld. Consequently, Habermas’s accent on the inevitable presuppositions of 
rational discourse demonstrate that even this premise – the judge has an obligation to interpret 
law as if all citizens were committed to maintain integrity of a life in common according to a 
“self-understanding of constitutional order” – is subjected to a rational reconstruction. Rather 
than this accent on a “normative self-understanding of constitutional order”, Habermas is 
concerned with the procedure and the inevitable presuppositions of rational discourse. This is the 
reason why the regulative idea of a “forum of principles” must be “immediately tailored to the 
rationality problem facing the adjudication process”269 

This “forum of principles” could be then translated into Habermas’s concept of 
community of communication, in its idealized form, where the conditions of rational 
communication and the validity of any claim take place. More specifically, it could be translated 
into Günther’s separation between discourses of justification and discourses of application. 
However, unlike Günther, not through the insertion of legal discourses into a special case of 
moral discourses – since the discourse is morally neural -, but rather as a specific forum regulated 
by the principle of democracy where the actions norms are valid because all the possibly affected 
persons could agree as participants in rational discourses through the democratic procedure of 
legislation:  “The system of rights and constitutional principles are certainly indebted to practical 
reason, but they are due in the first instance to the special shape this reason assumes in the 
principle of democracy”270. Habermas clearly constructs his conception of a counterfactual 
“forum of principles” as the domain of validity, which has to be “detranscendentalized” in 
effective practices of rational dialogue. Under these conditions, the discourses of justification, in 
which the process of legislation takes place, must assume this counterfactual “forum of 
principles” as the source of law, and hence as the condition of validation of any law. The “forum 
of principles” would correspond, de facto, to the very dependency of law-making on the 
sovereignty of people, but, since this forum is regulated by principles, particularly freedom and 
equality, it also means the dependency of law on the system of rights, and, more particularly, on 
the constitution. Besides, the “forum of principles” would also indicate a prospective conception 
of rational communication on the ongoing process of searching for conciliation between 
democracy and constitutionalism, which are the two primary focuses law-making must look at.  
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By the same token, the “forum of principles” would mean the realm of validity of 
discourses of application, as its condition of legitimacy, which, in reality, would be consistent 
with the fact that every legal decision must rely on principles enacted by means of democratic 
procedures of law-making. This connects it with the exercise of rational communication taken 
place in discourses of justification, while, at the same time, giving reasons for applying and 
interpreting valid norms in accordance with an impartial consideration of all features of the case. 
In this case, we can indicate the exercise of rational dialogue inasmuch as the decision must be, 
on the one hand, just to the parties involved (and, for that, express the expectancy of treating like 
cases alike) and consistent with the law (and thus with the rational discourse therein existent). 
Moreover, the “forum of principles” would also imply the prospective conception of rational 
communication on the ongoing process of searching for the “single right answer”, one that 
reconciles consistency of law with legitimacy. 

In harmony with these premises, in the discourses of justification, the “forum of 
principles”, while idealized, is factually considered by means of democratic procedures of 
legislation and with the observance of the form of law represented by constitution. The discourses 
of application, in turn, connect with the “forum of principles” by means of the discourses of 
justification, since they already assume the valid legal principles therein established, but also 
through the interpretation and application of these valid legal principles in a way that they 
correspond to the parties’ expectancy of having their case treated like cases alike (justice) 
through an impartial consideration of all features of the case. As a consequence, discourses of 
application reveal their exercise of communicative rationality in the search for the 
appropriateness – and no longer the validity – of legal principles to the case. Both are, 
accordingly, linked with the “forum of principles”, as the source of legitimation, but in different 
ways. Whereas the first relates to the validity in general of norms, the second is concerned with 
the appropriateness of some selected norms to the particular case. This is the reason why “the 
validity of general norm does not yet guarantee justice in the individual case”271, i.e. the validity 
of a legal norm does not correspond immediately to its appropriateness to a particular case. The 
validity – and hence the legitimation – of discourses of justification is directly tied up with 
rational procedures of legislation; the validity of discourses of application, in turn, is directly tied 
up with rational procedures oriented to searching the “single right answer” by stressing the 
appropriateness of some selected norms to the case. The “forum of principles”, under these 
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circumstances, has the counterfactual character of a “supreme tribunal of all rights and claims”272, 
as the regulative idea of communication in the realm of validity, which must be continuously, as 
a way-in-process, “detranscendentalized” in the practice of rational discussion taken place within 
legislation (justification) and legal adjudication (application) in order to give a legitimate 
response to the indeterminacy of law in the realm of separation of powers. For that, the tension 
between facts (these both procedures) and the normative validity (the “forum of principles”) 
reverberates, within the context of constitutional democracy, in the factual tension between 
discourses of justification and discourses of application, as two distinguishable but 
complementary forms of communicative action. 

Secondly, Habermas embraces the stress on the deontological character of rights, either 
by Günther’s requirement that the application of norm demands a coherent interpretation of all 
valid prima facie applicable principles273 or Dworkin’s accent on integrity, also demanding an 
extensive and exhaustive interpretation of all valid applicable norms274. Both authors remark the 
need for legitimate procedures translating the vast content of values, principles, interests of social 
life into the code of rights, and, from this stance, the construction of a coherent interpretation of 
law resulting in the single right answer. This is why Habermas mentions that, “as deontological, 
rights contain a moment of inviolability that refers to a rational dimension and encourages the 
search for ‘single right’ answers based on principles”275. Besides, Habermas stresses, in this 
advocacy of deontology, the explicit defense of rights as trumps against policies that so 
intensively Dworkin developed, and which could be directly applied as a critique of theories that 
sustain coherence by means of balancing founded upon the conception of principles as 
optimization requirements276, as we can observe in Robert Alexy’s approach.  

In summary, both Dworkin’s and Günther’s approach help construct an intersubjective 
comprehension of the realm of validity, one of Habermas’s primary focuses to overcome the 

                                                
272 Habermas, Kommunikatives Handeln und detranzendentalisiert Vernunft, 14, translation mine.  
273 As shown, Günther presupposes that the practice of adjudication calls for the observance of legal valid positive norms, enacted 
through institutional procedures safeguarding the exercise of citizenship, in order to impartially apply the right one in conformity 
with the features of the case. In this realm, whereas the justification links with the practice of law-making, the discourses of 
application refers to the consideration of all the characteristic signs of a particular situation, and hence identifies with the 
adjudication. Any confusion between these two plans would undermine the primary deontological strength of law and the firewall 
between parliament and adjudication. See the topic 6.3.2. supra.  
274 As shown, Dworkin, by emphasizing the premise of “equal concern and respect” establishes the counterfactual requirement of 
treating like cases alike according to an integral comprehension of the legal framework. Consequently, deontology here is 
safeguarded inasmuch as the application of law is made in accordance with a reconstructive procedure of back-and forward 
interpretations in order to achieve the best interpretation possible, one that will not put the individual’s expectancy of being 
treated with justice by all legal institutions in jeopardy. See topic 6.3.3. supra.  
275 Habermas, Between Facts and Norms.  
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metaphysics in adjudication. For Habermas, a procedural rationality “locates the properties 
constitutive of a decision’s validity not only in the logicosemantic dimension of constructing 
arguments and connecting statements but also in the pragmatic dimension of the justification 
process itself”277. The premises of rational discourse are already set up in the domain of legal 
validity and serve as an intersubjective counterfactual regulative idea that prevails over any 
possible solipsistic understanding in the realm of normative justification. The achievement of the 
“single right answer” that both Günther and Dworkin stress, according to the Habermasian 
model, are directly tied up with the conditions of rational communication, and therefore with the 
acceptability of the good reasons presented within a procedure of justification that is “carried out 
with arguments”278. The “single right answer” is, consequently, not simply the factual conclusion 
of examining different arguments and defining which one must prevail, but also the conclusion of 
a procedure whose arguments can be justified insofar as they preserve the conditions of rational 
communication and can be subject to rational assessments through principles. Furthermore, to the 
extent that the discourses of application, similarly to Günther and Dworkin’s viewpoints, are 
constrained by the legal form and are part of an institutional chain regulated through rational 
discourse, the “single right answer” must be the outcome of an operation within the framework of 
legal valid norms in a way that reconciles legitimacy and coherence, both requisites leading, in 
turn, to the pragmatic conditions of rational discourse. In order for an answer to be right, the 
argument must be valid, and validity demands necessarily dialogue.  

The quest for the “right answer” is also a quest for bringing out reasons that, without 
disregarding the risk of retrocession, favor a construction of a coherent system whose basis are 
immersed in a non-stop critique. The decision, for this reason, is right because it is intimately 
connected to a coherent system carried out in accordance with valid reasons: “Under favorable 
conditions, we bring argumentation to a de facto conclusion only when the reasons solidify 
against the horizon of unproblematic background assumptions into such a coherent whole that an 
uncoerced agreement on the acceptability of the disputed validity claim emerges”279. The 
coherence of the system is thus grounded in this purpose of expanding, in reality, the conditions 
of rational agreement in a way that, continuously, each decision could be justified as if it were the 
result of these agreements, even though never factually entirely reached. It is for this reason a 
dynamic coherence, inherently submitted to critique, for the tensional relationship between facts 
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and norms, application and justification of norms will always remain. But, in any case, there must 
be the possibility of learning from this process, as if the knowledge, albeit its fallibility, stemmed 
from an ongoing debate that preserves the presuppositions of a communicative rationality, and 
hence the openness to the consideration of all arguments, while a reconstructive selection of the 
institutional history, whose criterion is the acceptability of the argument, is carried out by 
focusing on the achievements and by correcting and learning from the mistakes of the past.  

There is, after all, a reconstruction of the rational past decisions with the claim to rational 
acceptability in the present280. Every argument is thus submitted to a rational reconstruction: 
“These pragmatic process conditions ideally ensure that all the relevant reasons and information 
available for a given issue at a particular time are in no way suppressed, that is, that they can 
develop their inherent force for rational motivation”281. Accordingly, it is the process of rational 
discourse that provides coherence and leads to the “single right answer”: idealistically, since the 
pragmatic presuppositions of rational discourse serve as a regulative idea encompassing a non-
coercive debate on reasons, as a cooperative quest for the truth282, and the consideration of all the 
possible reasons for a determinate issue; factually, because the “right answer” is achieved by an 
ongoing procedure that attempts to implement these normative presuppositions in the reality, and 
hence project them into an interminable critique by means of a rational reconstruction. Both 
dimensions – normative validity, idealistically considered, and facts – correspond to a reasoning 
that, notwithstanding its tensional character, aims at attaining the right answer communicatively. 
This is the reason why, for Habermas, coherence cannot be employed in conformity with purely 
semantic characterizations, but, instead, refer always to pragmatic presuppositions of the 
argumentative process283.  By the same token, this is why the rightness of a decision is nothing 
else than the satisfaction of the “communicative conditions of argumentation that make impartial 
judgment possible”284. The decision must be, on account of its rightness and coherent claim, a 
result of a discursive procedure in the realm of courtroom proceedings285. 

                                                
280 Ibid., 213.  
281 Ibid., 227.  
282 See Habermas, The Theory of Communicative Action. Vol. I., 25.  
283 Habermas, Between Facts and Norms, 229.  
284 Ibid., 230.  
285 Habermas makes a description of the implementation of pragmatic presuppositions in the practice of courtroom proceedings at 
the end of the fifth chapter of his Between Facts and Norms, where he, by indicating the different phases of the procedure, 
sustains finally that the “court must decide each case in a way that preserves the coherence of the legal order as whole”, words 
similar to Dworkin’s. By the same token, he says that “the institutionalized self-reflection of law promotes individual legal 
protection from two points of view, that of achieving justice in the individual case and that of consistency in the application and 
further development of law”, both in need of the development of the conditions of rational discourse. “Procedural law does not 
regulate normative-legal discourse as such but secures, in the temporal, social, and substantive dimensions, the institutional 
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If, on the one hand, this thinking could lead to even more indeterminacy, especially 
because it inherently embraces the “ripple effect argument”286, i.e. every new decision demands a 
rational reconstruction of the past decisions, and hence creates a ripple in the coherent system of 
rights, on the other, it indicates that communicative action critically reconstructs history and 
learns from this ongoing process of decision-making, which shapes distinct “paradigmatic legal 
[understandings]”287 that serve as reducer of complexities of the own practice of decision-
making. Decision-making and paradigmatic legal understandings mutually shape themselves 
according to the exercise of communicative action, as a condition of a postmetaphysical thinking 
in the realm of legal adjudication and as a reflex of Habermas’s account that every legal decision 
and every legal paradigm must be carried out procedurally. What matters – a characteristic 
always present in Habermas’s approach – is that the indeterminacy of law is, ultimately, faced by 
the fact that the conditions for reaching understanding are continuously reinforced in society, as 
to render possible an ongoing process of revalidation of the own validity of the legal system.  

This is the reason why, according to a proceduralist perspective, law is an openness 
towards the future, as if every new interpretation, simultaneous and paradoxically, closes, for it 
provides some stability, and opens the system of rights, for, in the quest for the “single right 
answer”, that interpretation is continuously challenged by even newer interpretations and 
revalidation processes. Law is thus only the tip of the iceberg, which brings more and more 
complexities, openness and even risks of retrocession in this process of self-correcting learning 
process. Legal adjudication must deal with this openness also by knowing that, by exercising and 
enhancing rational communication in reality, the indeterminacy of law will be temporally 
“resolved” only as a determining-in-process. If legal adjudication must deal with the need for an 
immediate response to a particular case, it only does so postmetaphysically by knowing that the 
decision, while solving the case, brings even more complexities to the system of rights: the facts, 
after all, did and will not achieve the normative validity of the discourse; there is rather a simple 
reshaping of the tension between facts and norms. 

                                                                                                                                                        
framework that clears the way for processes of communication governed by the logic of application discourses”. See Ibid., 235-
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6.4. The Metaphysics of Balancing from the Perspective of the Proceduralist Account 

6.4.1. Introduction 

From Habermas’s proceduralist account, Ronald Dworkin’s legal theory rooted in the 
integrity of law and Klaus Günther’s distinction between discourses of justification and 
discourses of application, it is possible to delineate a consistent response to Robert Alexy’s 
argument that coherence necessarily implies balancing with that broad meaning stemming from 
his defense of the “unity of practical reason”288 in the realm of legal adjudication. If taken from  
any of those previous theories, the response to the indeterminacy of law, within the context of 
constitutional democracy, cannot simply rely on the deployment of balancing, in which legal and 
any type of practical discourse are “combined at all levels and applied jointly” 289 in accordance 
with some criteria inspired by mathematical and economic models290. There is a clear 
differentiation between discourses of justification and discourses of application, between 
arguments of policies and arguments of principles, that transforms any attempt to unify practical 
arguments, as though legal arguments could be controlled by, and recreated in, the broad realm of 
practical arguments through balancing, into a serious affront to the principle of separation of 
powers, and, consequently, to constitutional democracy. Besides, once assumed the 
postmetaphysical claim of a proceduralist account of law, the loss of this firewall between both 
justification and application discourses could result in the loss of the exercise of communicative 
rationality, and, accordingly, in a metaphysically rooted legal reasoning.  

The investigation of those above theories, for these reasons and also because they brought 
a distinct response to the indeterminacy of law, gave rise to, first, doubt whether balancing is 
necessarily a condition for providing coherence and correctness in the realm of legal adjudication 
(there are other ways of solving this problem, after all), and, second, whether balancing can be 
regarded as a legitimate procedure in the application of law. More specifically, those theories can 
establish the skepticism about the so-called rationality of balancing Robert Alexy defends as a 
response to the indeterminacy of law, and, indeed, they can even demonstrate how Alexy’s 
account of a procedural discourse theory – which, in this quality, should promote rational 
argumentation – could, in fact, lead to a monological exercise of authority - in this case, the 
authority of the judge who must apply the law. To the extent that facts and norms are fused 
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through balancing – after all, with Alexy’s integrative thinking there is practically no need for a 
distinction between justification and application of norms291 -, the judge can ultimately rely 
solely on her own capacity to integrate the different practical reasons by establishing preferential 
relations among them. Fundamentally, the firewall between law-making and legal adjudication 
that Günther, Dworkin and Habermas so fiercely attempted to preserve in their theories for the 
problem of indeterminacy of law in postconventional societies becomes a mere abstract 
reference.  

The problem that arises from this investigation is doubtless connected to a possible 
metaphysical and ultimately solipsistic character of Alexy’s conception of rationality, which 
causes the direct outcome of a criticizable perception of legitimation in his theory of legal 
adjudication. By accepting the arguments of a proceduralist approach in legal reasoning, it is 
feasible to conclude that, notwithstanding Alexy’s defense of a discourse rationality in the 
deployment of balancing, his rationality is anchored to the belief in some implicit material 
criteria292 that are not subject to critical scrutiny in the validity field. In order to understand more 
deeply this perception, which later reverberated through his conclusion that “every application 
discourse includes a discourse of justification”293, it is necessary, though, to verify that the 
primary fundaments of his thinking – principles are optimization requirements, the nature of 
principles necessarily leads to balancing, and balancing is indispensable to achieve rationality, 
coherence and correctness in legal reasoning – can be the sign of a metaphysical comprehension 
of discourse rationality, which, paradoxically, Alexy himself defends. 

Habermas, in the quest for a postmetaphysical thinking also in the domain of legal realm, 
drew special attention to this problem. Indeed, this issue is so crucial in his opinion that he even 
says that Alexy’s dissertation was responsible for encouraging him to “extend discourse theory, 
which was originally developed for morality, to law and the constitutional state”294. He certainly 

                                                
291 Ibid., 231.  
292 According to Klaus Günther:  
“The criterion, according to which we orient ourselves when weighting norms in collision may not, on its part, have a 
predetermined material content which gives priority to certain normative viewpoints over others. Alexy’s conception of principles 
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projected onto a theory of norm structure. The decision on an appropriate norm is thus reduced to a decision for a relative better 
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of an appropriateness argumentation. A procedural concept of appropriateness, or a procedural application of norms, would, 
however, to refrain from using such implicit material criteria. If appropriateness is to consist in the consideration of all features of 
a situation, then the method of considering may not, for its part, be determined by material criteria” (Günther, Der Sinn für 
Angemenssenheit: Anwendungsdiskurse in Moral und Recht,” 301, translation mine).  
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saw there a substantial material to demonstrate how an implicit metaphysics remains in Alexy’s 
theory, and, from that, he could visualize that another response had to be provided to the problem 
of indeterminacy of law in constitutional democracies in order to avoid its serious outcomes in 
the reality, a task he managed to do by dialoguing with Ronald Dworkin and Klaus Günther’s 
legal theories. There are some well-defined critical points Habermas elucidates in Alexy’s legal 
theory for this perception, some of which we discussed in the previous chapter, but now are 
examined through another philosophical language. They descend, in essence, albeit his attempt to 
distinguish deontology from axiology295, from Alexy’s confusion between principles and values 
in his structural theory296. We could point out, as we did297, this characteristic as stemming from a 
direct influence of the German value-based approach of objective principles embracing the 
totality of legal order in constitutional adjudication, as the BVG’s practice reveals. According to 
Habermas, Alexy’s defense of rationality of balancing by means of the Weight Formula relies on 
an axiological comprehension of principles, for balancing, in the way described, is necessarily 
carried out according to preferential relations that are inherent to values, and its outcomes are 
teleological-oriented decisions: “because no value can claim to have an inherently unconditional 
priority over other values, this weighting operation transforms the interpretation of established 
law into the business of realizing values by giving them concrete shape in relation to specific 
cases”298. Alexy himself is explicit in this correspondence between principles and values: “the 
problem of the preferential relations between principles corresponds to the problem of the values 
hierarchy”299.  

According to Habermas, by assuming an axiological structure, nonetheless, legal norms 
lose their universal character of regulating a matter in the equal interest of all, and “enter into a 

                                                
295 See Alexy, Theorie der Grundrechte, 133.  
296 As formerly investigated, Alexy’s claim to correction and coherence is strictly dependent on axiological assumptions, which, 
as part of his conception of “unity of practical reason” (Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 233), transform 
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law is not only supplemented or permeated, but can also be “controlled by general practical arguments” (Ibid., 232). This 
conclusion is evident when we observe that Alexy adds to the binary deontological code of law – command/prohibit – the 
axiological concepts of necessity, impossibility and possibility (Robert Alexy, “Postscript,” in A Theory of Constitutional Rights 
(Oxford: Oxford University Press, 2002), 393), as though they were not really different (Ibid., 393-394), transforming hence the 
constitutional framework into a “problem of the existence of a sphere of the constitutionally merely possible” (Ibid., 394). 
Accordingly, the application of law has to be justified based on moral, ethical and political goals, even when they constrain an 
individual right, for what really matters is whether the constraint is suitable, necessary, and proportional in the narrower sense 
(Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 230). For Alexy, the problem is not whether deontology or teleology 
prevails, but, instead, whether we can achieve preferential relations in a broader sense of practical reason (Ibid., 230), which is an 
evident axiological operation.  
297 See the second chapter.  
298 Habermas, Between Facts and Norms, 254.  
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configuration with other values to comprise a symbolic order expressing the identity and form of 
life of a particular community”300. Indeed, the definition of preferential relations is directly 
connected to the need to measure the value in conformity with how a group of individuals 
qualifies it in comparison with possible others. When this premise is transferred to the structure 
of principles in collision through hierarchic relations, the consequence is that they lose their 
binding and deontological character, and obtain, instead, the quality of a gradual enforceability, 
which empties out their legal normative structure. After all, legal norms cannot rely on “more or 
less” observance of its content, given that they have a “binarily coded obligation character of 
behavioral expectations”301 that will correspond to one’s compliance or not with the law, and not 
a gradual duty as though each context could originate a relative obligation to the legal 
prescription. If we subvert this normative character of legal norms, then law loses its 
enforceability character and its priority over axiological points of view: it is not the values and 
social interests that are then translated into, and shaped by, the system of rights, but rather it is the 
system of rights that is translated into, and shaped by, the values and social interests. Inasmuch as 
this translation or shaping undermines the priority of the system of rights over axiological 
viewpoints, and, anyhow, cannot be justified but by customary standards, a serious problem of 
rationality arises302. 

The axiological premises of Alexy’s thinking explains why he sets up, as the primary 
fundament for adjudication, not the prima facie valid norms, but the prima facie preferential 
relations – after all, “law is ambiguous and cannot be strictly kept anyway”303 -, which are 
defined by the very practice of adjudication. In other words, it is adjudication reinforcing its own 
discourse rooted in the idea of a “unity of practical reason”304, and not an adjudication relying on 
an integral interpretation of the system of rights, which links it with legislation and, ultimately, 
with the sovereignty of people. Legal decisions, based on interpretations of this abstract and 
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broad content of practical reason and on preferential relations – also defined by adjudication - are 
what shape an ongoing practice of decision-making. It is axiological interpretations reproducing 
axiological interpretations, while transforming democratic institutional enacted laws into one 
argument among many others. By jeopardizing this institutional link with sovereignty of people, 
we can verify that the space for monological and ideological exercise of authority through 
adjudication is, therefore, open: “By thus assimilating ought-statements to evaluations, one opens 
the way to legitimating broad discretionary powers”305. Properly speaking, we can conclude that 
discourse rationality in law, necessarily rooted in the democratic principle, as Habermas point 
out306, might be lacking in Alexy’s legal theory.  

This is the reason why Alexy’s claim to coherence has nothing to do with Habermas’s 
claim to coherence. The coherent decision, in Alexy’s standpoint, is connected to the teleological 
satisfaction of general interests through the definition of preferential relations rather than a 
response to a validity claim that attempts to reconcile legitimacy and coherence, now understood 
in conformity with a proceduralist comprehension of the legal system: “The court’s judgment is 
then itself a value judgment that more or less adequately reflects a form of life articulating itself 
in the framework of a concrete order of values”307. Accordingly, the claim to the “one right 
answer” inscribed in the structure of a proceduralist account of legal adjudication turns into the 
claim to what is good for a determined community, for axiological assessments, by means of 
preferential relations, refer to teleological comparative analysis of attractive goods of a certain 
ethos. A legal decision, in this case, instead of, ultimately, enhancing the pragmatic conditions of 
communication in a tensional relationship between facts and norms, as though, more and more, 
those universal pragmatic rational presuppositions were present in the lifeworld, reinforces the 
facts shaped by a certain conception of good. The right answer is the one that, through balancing, 
endorses an ethical background, not the one that strengthens communicative action within the 
practices of social life. After all, the best for an ethos is not necessarily the right answer if rights 
were taken seriously: “As soon as we reduce the principle of legal equality to merely one good 
among others, individual rights can be sacrificed at times to collective goals”308.  

When we analyze this rationality problem more incisively, we can conclude that it 
essentially stems from Alexy’s fusion of facts and norms, which results in the immediate 
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conclusion that the discourse rationality Alexy defends as the grounds of his structural theory 
can, in reality, represent a strategic rationality, one that orients action towards what is good for us 
and not what is right for all. And, insofar as this strategic rationality may be the sign of an 
ideology – the ethos, for instance, can indicate practices oriented towards exclusion of certain 
individuals from exercising their communicative action309 -, this fusion can imply the very 
impossibility of the practice of rational discourse. Naturally this conclusion does not eliminate 
the fact that conceptions of good, particular self-understandings, an ethos are uphold, but they are 
so from a practice of mutual agreement that validates them as an argument. It seems, for this 
reason, that, albeit Alexy’s analysis of Habermasian communicative rationality310 and his defense 
that “balancing is as rational as discourse”311; he forgot the danger of constraining the field of 
critical reflection to the context of a certain reality. The validity field, as far as constrained by the 
facts, can become the repetition of a certain conception of truth, deviating then from its role of 
regulative idea for enhancing communicative action in the reality.  

The implicit metaphysical standpoint lies in the loss of the tension between facts and 
norms in the structure of Alexy’s legal theory, for the core of his axiological conception of 
principles might jeopardize the intersubjective character of validity and place, instead, a binding 
to an ethos that can be ideological and lead to a monologue. Four relevant outcomes can be thus 
visualized: first, a construction of an axiological content that is inscribed in the principles, as 
though they were part of their structure, which reverberates in an axiological-teleological 
procedure of application, whose basis, nevertheless, remains unjustified; second, legal 
adjudication, as far as the decision is right by reason of its compliance with what is good for the 
community, is practically not distinct from that of legislation, except on account of its reference 
to the case, undermining then the inherent complexity embedded in the discourses of justification 
and in the discourses of application; third, legal adjudication loses its role of protecting 
individuals from society, for now it is the very reality (which can be ideological and oppress an 
individual’s exercise of her communicative skills) that validates the legal argument, and not a 
counterfactual validity field presumed in tension with the facts as a means to open up the space to 
more and more exercise by all individuals of their communicative potentialities; and, fourth, the 
claim to the “single right answer” turns into a nonsense, owing to the fact that the validity field is 
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fused with the facts and, thus, conditioned to a relativism of a definition of what is good for the 
ethos in the interpretation of a singular case, which, in turn, culminates in the idea that every case 
has multiple possible answers.  

 

6.4.2. The First Outcome: The Construction of an Axiological Content in the Structure of 
Principles 

The first outcome arises from a misconception of the idea of discourse rationality, at least 
in the way Habermas develops it. As formerly seen, at the core of Habermas’s thinking, there is 
the validity field, characterized by a weak transcendentalization of some universal pragmatic 
presuppositions of communication, as the consequence of the very inevitability of 
communication, but also because it is a condition for carrying out a critical scrutiny of any 
argument projected onto an attempt – impossible to be entirely accomplished, though - at 
achieving a consensus.  There is a tension between facts and norms, as to render more and more 
factually verifiable the exercise of communicative action. As a postmetaphysical thinking, those 
universal pragmatic presuppositions of argumentation are, according to Habermas, “expressed in 
a decentered complex of pervasive, transcendentally enabling structural conditions, but [are] not 
a subjective capacity that would tell actors what they ought to do”312. For this reason – and this is 
the chief explanation why communicative reason differs from practical reason313 -, we cannot set 
up material criteria in the core of validity field. Communicative reason has a universal quality in 
the validity field that, in virtue of the universal aspect of communication leading to mutual 
understanding, cannot be thus misinterpreted as a holistic expression of an ethos or a societal 
factual practice of discourse, for this would imply conditioning the pragmatic presuppositions of 
discourse to how a particular community understands it.  In Alexy’s viewpoint, nevertheless, 
ultimately, the legal decision relies on the idea of “unity of practical reason”314 and on the 
premise that law must necessarily be shaped by non-institutional acts. Law, in his opinion, as 
formerly shown315, cannot bring itself correctness and coherence, and must then appeal to general 
reflections on utility, custom and morality316. The ethos somehow defines how the 

                                                
312 Habermas, Between Facts and Norms, 4.  
313 See Ibid., 3-4.  
314 Alexy, “Jürgen Habermas’s Theory of Legal Discourse,” 233.  
315 See the fourth chapter.  
316 Robert Alexy, "Law and Correctness," in Law and Opinion at the End of the Millenium: Current Legal Problems, ed. Michael 
D. A. Freeman (Oxford: Oxford University Press, 1988): 211.  



 

 

305  

communication in law must be carried out. The validity field, as a consequence, has a strong 
content of an ethical background that constrains the universal and weak character of presupposed 
pragmatic conditions of communication to be “detranscendentalized” in real practices of mutual 
understanding.  

In the specific realm of legal adjudication, this problem gains a particular configuration, 
which Klaus Günther very accurately examined. He remarks that the criterion orienting 
balancing, as Alexy describes it, cannot rely on a material predetermined content establishing 
preferential relations to a determinate normative standpoint over others317.  The axiological model 
Alexy ascribes to legal reasoning has the danger of conditioning the claim to appropriateness, 
which should orient itself by assuming beforehand the valid legal norms and applying them in 
accordance with an impartial consideration of all the circumstances of the case, to some material 
content that were not subject to critical scrutiny, and that will somehow shape the valid legal 
norms as a condition for correctness and coherence in adjudication: “The problem thereby 
indicated consists in the danger of already introducing, when determining the structure of 
argumentation, the material criteria, which should themselves be the subject matter of an 
appropriateness argumentation”318.   

Indeed, if we examinee more carefully the structure of Alexy’s structural theory319, we 
can conclude that his central purpose – to provide a rational methodology for legal reasoning - 
lies in the supposition that balancing promotes discourse rationality inasmuch as, by continuously 
producing preferential relations between principles, arguments are necessary to justify them. In 
order to achieve the preferential statement, which serves as a definitive rule under which a case is 
subsumed320, there must be the justification in accordance with the Law of Competing Principles. 
A principle itself, accordingly, is never a definitive reason, but serves, inasmuch as evaluated in 
conformity with the Law of Competing Principles and then selected as a dominant reason for a 
concrete ought-judgment, as a reason for constructing a definitive rule, which in turn serves as 
definitive reason321. In the end, those definitive rules precede the principles in discourses of 
application, for they regulate in advance how, in case of conflicts of principle, a particular case 
should be decided. This structure of thinking is carried out when there is a collision of principles, 
provided that the collision of rules is resolved either by declaring one of them invalid or by 
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inserting a clause of exception322. The question, nonetheless, arises when we attempt to 
understand why necessarily we must follow the procedure in the way described by Alexy, i.e. 
why principles necessarily are related to teleological assessments, and then to a rationality that is 
as such considered in virtue of a procedure that yields axiological-teleological oriented arguments 
in order to establish those preferential statements. What is behind this argumentation that makes 
it so inevitably dependent on axiological considerations? By the same token, if it is to assume this 
type of argumentation and this is the consequence of the nature of principles, what makes us 
certain that we are in the face of a collision of principles or a collision of rules? And why can we 
be certain that a definite rule, achieved through the Law of Competing Principles, can already 
regulate how the application of law is to be carried out? 

Günther saw, in this point, the primary problematic aspect of Alexy’s legal theory: the 
distinction that Alexy formulates between principles and rules, even though seeming to follow 
some of Dworkin’s premises323, is essentially structural and morphological324. For Günther, 
however, we cannot, before facing the context of application itself, define whether it is a 
principle or a rule: “that determinate norms require appropriateness argumentation only becomes 
manifest in application situations themselves”325. According to Günther’s account, the distinction 
between norms must be anchored not to their concept or to their validity, but rather to discourses 
of application, in the “presuppositions of action on which norms are applied”326– after all, it is in 
this realm that the problem of conflict of norms appears327 -, which determine how norms should 
be handled in situations328. It is only by reason of the circumstances of the case that we can 
establish whether the features previously foreseen in discourses of justification are the same as 
the ones in the discourses of application329, and, from that, provide an adequate response to the 
problem of indeterminacy of law and to the distinction between rules and principles.  

Rules, according to this model, are a “specific procedure of application”330 that does not 
require the consideration of all the features of the case and does not lead to a weighting of distinct 
standpoints, but rather takes as relevant only those features that are part of the semantic extension 
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of the “if-component” embedded in legal norm331. Rules, for this reason, previously select which 
circumstances must be taken into account as relevant or not, and disregard the changed features 
of the case. There are rules when the legislator, in discourses of justification, has decided the 
appropriateness of a norm in advance332. On the other hand, principles demand an argumentative 
procedure of appropriateness, which will require an impartial consideration of all features of the 
case. One and the other are procedures of application, but they, while, in any case, having the 
context of application as the basis for their qualification, differ in the requirement of a 
complementation of the discourses of justification by institutional procedures that make possible 
the consideration of all characteristic signs of a situation, a duty exercised by adjudication. 
Principles, in conformity with this standpoint, refer to institutional procedures claiming an 
argumentative-interpretative endeavor by legal adjudication, whose purpose is to provide a 
coherent response (and, in this matter, as shown, the ideal of the “perfect norm” or the “single 
right answer” appears). Moreover, principles become more evident in postconventional societies 
on account of an increasing indeterminacy of law, thereby demanding more and more 
appropriateness argumentation333. As a consequence, they are only the tip of the iceberg calling 
for a hermeneutical-interpretative posture within contexts of application. The consequence of this 
thinking is that the indeterminacy of law refers not to its structure, but to its impartial application 
– after all, only on account of the features of the case we can determine whether a law is 
indeterminate or not334 -, which leads to Günther’s perception that every norm, in a 
postconventional level335, regardless of the degree of determinacy of the prima facie 
circumstances in face of the case, will require an appropriateness argumentation: “We have an 
obligation with every norm to enter an appropriateness argumentation, and, in fact, independently 
of how ‘determinate’ those unchanging circumstances are under which it was recognized as 
valid”336.   

In consequence, since it is the context of application that will define the procedure of 
application, a certain rule, as such defined based on Alexy’s structural differentiation, could, 
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actually, be a principle (now understood as a procedure of application) if the context demands an 
impartial consideration of all features of the case: “It does not depend on the norm itself whether 
we apply it with or without consideration of the particular circumstances of a situation”337. By 
stressing the structure of the norm as the basis for his distinction, Alexy defines an 
incomprehensible premise to set up which procedure must be carried out in a particular case. In a 
postconventional level, we cannot in abstract, nonetheless, define which criteria permit the 
definition of whether a norm is a principle or a rule, and beforehand establish which procedure 
we must carry out: “That is why it seems easier to me to separate the manner of application of 
one norm from its deontological content”338, says Günther. The idea of a definitive rule already 
regulating its situations of application, therefore, lacks any justification, for the appropriateness 
argumentation339, instead of relying on previously defined principles and on how they are 
evaluated by means of the Law of Competing Principles, derives from selecting, among the prima 
facie valid norms, which of them is more adequate given an exhaustive and impartial 
consideration of all the features of the case. It is the case, the context of application that will 
provide the conditions for an impartial application of the valid norms: “If the demand of an 
appropriateness application is dissociated from the concept of norm structure, it can be justified 
only based on the idea of impartiality”340.  

Moreover – and here Günther makes the connection with the axiological standpoint 
before indicated -, were the case defining which procedure of application we should carry out, 
there would be no sense in already characterizing principles as optimization requirements341. 
Indeed, there is no more direct conclusion that the distinction Alexy implements between 
principles and rules is morphological than his inscription of an axiological core in the structure of 
principles. When Alexy characterizes principles as optimization requirements, he is already 
making a structural parallelization of them with values342. Were principles rather a procedure of 
application, then there would be no reason to previously establish a material structure behind 
them. The metaphysics lies, as a consequence, in Alexy’s absence of projecting these material 
content onto critical scrutiny: they are, after all, embedded in the very structural character of 
principles, from which follows immediately weighting as a response, and according to which the 
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argumentation takes place. Alexy’s account, in Günther’s opinion, is thus marked by 
predetermination by a norm structure of particular types of justification and application343, which, 
in other words, results from Alexy’s inobservance of how dangerous it is to practically equalize – 
even though he remarks that this equalization would be a “wrong conceptualization of this 
relationship”344 - discourses of justification to discourses of application. 

 

6.4.3. The Second and Third Outcomes: The Confusion between Discourses of Justification and 
Discourses of Application and the Loss of Protection of Minorities 

The first outcome previously indicated is hence intimately connected to the second. After 
all, if principles are regarded as a procedure of application, then there is no reason to assimilate 
them to discourses of justification. Alexy, however, by morphologically conceptualizing 
principles and parallelizing them to values, cannot, in essence, distinguish discourses of 
justification from discourses of application, except by the character of the specification to the 
case. According to him, “in its logical form it [application of norms] only differs from what is 
generally called ‘justification of norms’ insofar as its object of justification is not a universal but 
an individual norm”345. More specifically, in Alexy’s opinion, this differentiation is not suitable 
for a universalistic practice of decision-making nor could provide coherence, since it simply 
demonstrates that relationship between the prima facie applicable norms and the appropriateness 
argumentation has an ad hoc character346. To the extent that every new case will lead to different 
forms of this relationship, we cannot achieve from it a universal parameter that will correspond to 
the exigency of treating like cases alike. And, inasmuch as, in Alexy’s viewpoint, rationality is 
closely related to the capacity to achieve a universal parameter in decision-making – his 
structural theory is a clear example –, we cannot simply rely on this distinction.  

It seems that Alexy does not gather the real significance of coherence in Günther’s theory 
(which is similar to Dworkin’s and Habermas’s proposals), though. Coherence, as shown, is 
associated with an ongoing practice of decision-making that clearly assumes the premise of 
observing the legal valid norms, enacted through institutional procedures of justification, and of 
impartially applying them in conformity with the features of the case. The concern with 
coherence is embedded in the very need to justify the meaning of each norm, and to confront 
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them with the features of the case as a means to define the only appropriate one. There are, 
accordingly, boundaries within the practice of adjudication: its duty is not to bring out reasons 
that are equivalent to justification discourses, but rather to define, for that singular case, which is 
the appropriate norm. Its purpose is to establish a decision that exhausts the normative meaning 
of each valid principle in collision by confronting it with the characteristic signs of the case, and 
for that, it knows that its discourse has a completely different role and logics than the one taken 
place in legislation. Every discourse of application is then oriented to the “single right answer”, to 
the “perfect norm”, an ideal that, despite unachievable, demonstrates that legal reasoning is 
carried out within the tensional relationship between facts and norms. Alexy, nonetheless, by 
disregarding the complexity evolved into the transition from one discourse to the other, thinks 
that the thesis establishing boundaries between them is wrong347, since every legal interpretation 
and application yields a new norm that will show “an additional normative content”348 to the 
principles that were in collision. In his opinion, with respect to “discourse theory’s principle of 
universalizability”, every new norm must be then “substantiated in discourse of justification”349.  

As shown, Alexy’s claim to coherence is linked with a practice of reviewing the 
pertinence of a norm to other societal values by means of teleological-assessments. The judge 
makes this evaluation by verifying whether a valid norm can be justified in a broader perspective 
of general interests of a determined community, an activity carried out through balancing. It is 
not surprising, therefore, that Alexy sustains that “producing coherence is a procedure of 
justification”350. After all, if we follow this reasoning, when the judge interprets and applies the 
law, she also yields a discourse of justification, which transcends the case and indeed enriches the 
discourses of justification itself. In any other way, discourses of justification would become a 
“mere discourse of topoi”351, which – and this is a serious perception of how Alexy seemingly 
misunderstands the inherent complexities of both discourses – “would have the fatal consequence 
that the norms modified or newly created for the decision of a case in a discourse of application 
could no longer be subject matter of a discourse of justification and therefore could not be 
substantiated”352. Whereas discourses of application turns practically into discourses of 
justification through “substantiation”, the discourses of justification only have their raison d´être 
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if “substantiated” by discourses of application; otherwise, they become “mere discourse of 
topoi”353. If interpretation and application of a norm turn into a practice similar to enacting valid 
norms – only with the difference of its reference to a singular case -, then adjudication is not 
discursively distinct from legislation. As a consequence, the judge can use whatever reason she 
finds important in a broader context of the “unity of practical reason”. This explains why the 
judge, according to Alexy’s viewpoint, is not bound to “norms already accepted”354. This also 
justifies why balancing, for it does not exclude any possible result, cannot have basic rights as 
binding reasons355. History after all, in his opinion, gives rise to new dilemmas and demands that 
the existing system of norms cannot respond itself, and therefore “has to be made more 
precise”356 by “substantiating” discourses of application into discourses of justification.  

In this respect, we might think Alexy’s approach has a certain explanatory strength, owing 
to the fact that every new case can actually provide new arguments that can serve as a precedent 
for future cases. Naturally, no one can doubt precedents are a very powerful source for discourses 
of application. However, does the fact they are relevant imply they can be practically assimilated 
to enacted valid norms of discourses of justification? Would there not be, in this assimilation, a 
serious reduction of existing complexities between both discourses, many of them resulting from 
the principle of separation of powers? Habermas points out clearly his concern with this 
assimilation: “denying the difference between these two types of discourse destroys the rational 
basis for a functional separation of powers justified by the different possibilities of access to 
certain kinds of reasons”357.  

The problem might lie precisely in this misunderstanding of the use of reasons in both 
discourses, an issue that is closely connected to Alexy’s confusion between facts and norms. 
Alexy could only sustain the “substantiation” of discourses of application in discourses of 
justification in virtue of the material content that is presupposed in the own validity field, 
conditioning then the exercise of legal reasoning to an axiological fundament that, as formerly 
shown, is not projected onto critical scrutiny, and, as such, metaphysical. If validity is, ultimately, 
materially grounded – and not simply comprises the weak transcendental presuppositions of 
communication –, and this material content is, in principle, collected and gathered from a reality 
represented by an ethos, those material content defines how the communication in law should be 
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carried out. The validity field of legal reasoning can lose then its connection with the universal-
reciprocal principle of impartiality and reproduces a certain reality, thereby eroding the exercise 
of critical reflection. Discourses of application and discourses of justification work with reasons 
that will, in the end, correspond to the satisfaction of certain facts, a certain ethos, which in turn 
furnishes the material content that is transported to the validity field. By the same token, the 
criteria used in discourses of application are not distinct from the ones used in discourses of 
justification: they are all guided by an axiological standpoint that will shape the result to be a 
teleological assessment of what is good for a particular group of people. This is the reason why 
balancing, by working with the most variable reasons in order to achieve a result that can be 
accepted by those people, can be regarded, in this standpoint, as a relevant instrument both for 
legislation and adjudication.  

It is questionable, though, that legal adjudication, by deploying balancing, is immediately 
concerned with accomplishing a result that can be more than the valid norms, for, otherwise, the 
very strength of discourses of justification would become a “mere discourse of topoi”. Evidently 
discourses of application complement discourses of justification; however, this conclusion does 
not mean transforming the valid legal norms into an abstract and empty argument, if not 
“substantiated” by legal decisions. Although they call for complementation, legal norms are the 
link between adjudication and the democratic procedures of opinion-and will formation, and, as 
such, are a condition for the own validity and legitimation of the practice of decision-making. 
They are not merely topoi, but rather, by linking ultimately with the sovereignty of people, a 
condition for the validation of discourses of application. In order for her discourse to be 
legitimate, accordingly, the judge must take seriously into account the valid legal norms. This 
obviously does not mean she will disregard the new real dilemmas that emerge from case to case, 
which might even put in doubt the range of a particular norm. However, she understands law, in 
pluralistic and postconventional societies, as just the tip of the iceberg, an opening towards the 
future that generates further complexities and even possibilities of abuse. If history creates new 
dilemmas, therefore, they do not immediately give rise to the verdict the judge is not bound to 
“norms already accepted”358, because a judge, by acknowledging the complexity and the 
openness of the law, will gather those new dilemmas exactly to confront them with an exhaustive 
and extensive interpretation of the system of rights. The response comes not from subverting the 
system of rights in favor of history and a certain reality, but from confronting this history and this 
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reality with the system of rights, which, ultimately, have its validity anchored in democratic 
procedures of opinion and will-formation, and hence in the presupposition of equal rights of 
participation and treatment. The decision is not simply a possible result among many others, 
which can even not be bound to basic rights359. Instead, it is the “single right answer” bound to 
basic rights, for they positively express conditions for the quest for justice as a “prior claim to an 
equal right to exist”360. The single norm originated in a legal decision is then the outcome of a 
procedure whose primary concern is that it can be justified within the set of accepted valid 
norms; it enriches the system of rights coherently to the extent that it complements the discourse 
of justification within the boundaries of the principles thereby enacted.  

With these premises, questions of justice have unconditional priority over values, for the 
claim to the “single right answer” cannot represent the immediate validation of a certain reality, 
of a singular ethos (even if it corresponds to the majoritarian opinion), but it must assume a 
validation field that is marked by an intersubjective ideal of mutual understanding. Hence, the 
“ethical permeation of law by no means eradicates its universalistic contents”361. Were it 
otherwise, questions of justice would lose their twofold duty in pluralistic and multicultural 
societies of both legally neutralizing value conflicts among distinct political views and prevailing 
over “conceptions of the good that sanction authoritarian relationships within the group”362. 
Questions of justice would lose, in truth, the tension between facts, as expressing particular self-
understandings, and the normative validity, as this universal claim to mutual understanding 
embedded in the claim to equal rights of participation and treatment. The conclusion of the 
second outcome thus induces the third one: if the questions of justice are assimilated to 
axiological points of view, adjudication jeopardizes its duty of protecting individuals from 
society, when it acts ideologically and arbitrarily by oppressing their exercise of communicative 
reason.  

In addition, these conclusions explain why we must understand the judiciary as a part of a 
broader set of complex democratic established procedures, which yield their very substantive 
boundaries: either discourses of justification or discourses of application have their reasons 
channeled into legally binding procedures, but according to distinct forms and logics of 
argumentation, even to guarantee that the result, in each of these procedures, is legitimately 
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accomplished not by reason of being merely bound to a particular self-understanding or form of 
life, but rather by reason of being bound to legally established procedures guaranteeing the 
exercise of rational discourse. Discourse rationality in law is not just the institutional use of 
reasons in accordance with a determined methodology, but the use of reasons in a set of complex 
democratic procedures that aim at safeguarding, ultimately, as much as possible and as a self-
correcting learning process, the transcendental presuppositions of communication within the 
institutional framework. If legal methodology is here an issue, it is certainly not one that, in the 
end, is teleologically oriented to satisfying an ethos, but one that is concerned with expanding the 
exercise of communicative reason, even when it contradicts this ethos.  

This is the reason why, in a multicultural and postconventional society, discourses of 
application must orient themselves to reinforcing the constitutional principles that were subject to 
critical scrutiny in discourses of justification, while critically applying them in a way that makes 
justice prevails over particular conceptions of good. For this purpose, the judge, instead of 
ranking principles and defining axiological preferential relations among them, takes as a premise 
that only an integral interpretation of all of them corresponds to the expectancy of a plural society 
that respects the other. Naturally, this is an idealization; no real judge is capable of having this 
extensive and exhaustive knowledge. But this impossibility should not result in the loss of this 
ideal, in the loss of the tension between facts and norms, which is, as formerly shown, verified in 
a chain of legal democratic procedures that, in distinct moments (justification and application), 
attempt to attain the impartiality principle or an integrative interpretation of the system of rights 
as their own condition of legitimacy.  

6.4.4. The Fourth Outcome: The Relativization and Misunderstanding of the “Single Right 
Answer” 

By assimilating discourses of justification to discourses of application, as well as 
questions of justice to axiological points of view, there would be no other possible statement than 
the one regarding the impossibility of one “single right answer”. Indeed, the claim to the “single 
right answer” only has sense when we understand the tension between facts and norms as an 
inherent characteristic of legal discourses. The skepticism about the “single right answer” is 
nothing but another example of how, in the structure of Alexy’s legal theory, a misunderstanding 
of the real meaning of this tension seems to occur. Particularly, a misinterpretation of the real 
significance of the regulative idea of the “single right answer” seems to happen, which Günther, 
Dworkin and Habermas have so intensively sustained.  
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In his text Legal System, Legal Principles, and Practical Reason363, while examining 
Dworkin’s premise of the “single right answer”, Alexy suggests that only a strong account of 
principles could prove the correction of the thesis of the “single right answer”364, which, in 
practice, is nevertheless impossible, not only because of the limitations of human knowledge, but 
also in virtue of some “logical reasons of broader sense”365. He argues that, as a means to solve 
this impasse, it is necessary to appeal to a weak theory of principles on the basis of discourse 
rationality and the premise that legal argumentation is a special case of the general practical 
argumentation366. Briefly, the viable solution for a theory of principles is found in his structural 
theory rooted in the deployment of balancing. However, insofar as this weak version is rooted in 
the possibility of using the most variable reasons to justify a decision (after all, balancing 
operates in the realm of the “unity of practical reason”), there is no sense in concluding that each 
case will lead to the “single right answer”.  Taking his point of view, only if a consensus were 
always guaranteed in the application of norms could we defend the possibility of achieving the 
“single right answer”. Since, nonetheless, this consensus for each decision would require 
unlimited time and information, unlimited conceptual linguistic clarity, unlimited capacity and 
disposition for the exchange of roles among individuals, and, finally, unlimited protection to 
prejudices, it could only be attained approximately367. For this reason, in Alexy’s position, the 
thesis of the “single right answer” is not correct; it would be correct only if it could embrace “all 
principles, all abstract relations of priority, and, therefore, [determine] univocally the decision in 
each one of the cases”368. 

After having previously examined the concept of “single right answer” in Günther, 
Dworkin and Habermas’s legal theories, it is manifest, though, that Alexy interprets the 
regulative idea of “single right answer” as the factual concretization of “one single right answer” 
in each case. He seems to fall into the mistake of confusing the ideal of a consensus with the real 
achievement of consensus. It is evident, according to those legal theories, that the “single right 
answer” would imply neither the need for a total factual consensus about a certain subject matter 
nor the conclusion that, in reality, a case could not have distinct responses369. The “single right 

                                                
363 Alexy, “Sistema Jurídico, Principios Juridicos y Razón Práctica,” 139-151.  
364 Ibid., 145.  
365 Ibid., 148, translation mine.  
366 Ibid., 149.  
367 Ibid., 151. 
368 Ibid., 145, translation mine.  
369 This conclusion is manifest in the Dworkin’s quotation below: 
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answer” is, rather, a counterfactual premise, in tension with this reality full of disagreements and 
points of view, which indicates the purpose of attaining, within the context of indeterminacy of 
law in postconventional and plural societies, a decision that is the best result of conciliation 
between a consistent interpretation of the system of rights and legitimacy. For this reason, it is 
not necessary, contrary to Alexy’s arguments, to have unlimited knowledge and a permanent 
consensus to think of the “single right answer”. Rather, we assume the presupposition of the 
“single right answer” exactly because we know that, in the realm of indeterminacy of law, 
achieving a consensus and having unlimited knowledge is the opposite of the  dynamics of the 
tension between facts and norms. Were consensus and total knowledge achieved, there would no 
longer be the need for critique, thereby undermining the exercise of communicative rationality. 
The ideal of the “single right answer” is nothing but the other facet of the realization of justice, an 
ideal never entirely attainable, though, but which the judge must always presume. It requires of 
the judge an interpretative posture that is more than a simple deployment of methodology to be 
complemented with reasons, for it takes into account that rationality has its boundaries, and thus 
calls for a continuous practice of expanding the conditions of communication among individuals.  

This is the real significance of the claim to the “single right answer”: a decision must be 
made already acknowledging the quest for justice, which, despite being unattainable, is there as a 
regulative idea that has an unconditional priority over other values and transcend the context, 
even to legitimate the practice of adjudication: “In practical affairs, decisions must be made 
despite ongoing dissensus, but they should nonetheless be made in such a way that they can be 
considered legitimate”370. Were this quest for the “single right answer”, however, lost, justice 
would become the very realization of communitarian values. This explains why, if adjudication 
must promote justice, in this situation, it presumably achieves it by means of axiological-
teleological methodologies. On the contrary, by presupposing the “single right answer”, the judge 
searches for justice by means of an interpretive posture of reconstructing the system of rights by 
acknowledging that its openness, complexity and indeterminacy are not simply “solved” by 
identifying it with a predetermined axiological point of view, but, instead, with an ongoing 
procedure of back-and-forward interpretations whose only safeness are the discursive procedures 

                                                                                                                                                        
       “It is not part of this theory that any mechanical procedure exists for demonstrating what the rights of parties are in hard 
cases. On the contrary, the argument supposes that reasonable lawyers and judges will often disagree about legal rights, just as 
citizens and statesmen disagree about political rights. This chapter describes the questions that judges and lawyers must put to 
themselves, but it does not guarantee that they will all give these questions the same answer” (Dworkin,. Taking Rights Seriously, 
81).        
370 Habermas, “Reply to Symposium Participants, Benjamin N. Cardozo School of Law,” 396.  
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and their boundaries.  In a postmetaphysical thinking, the claim to the “single right answer” is the 
guarantee that discourses of application will not become a mere endorsement of a particular self-
understanding, but rather will critically reflect upon this material content and confront it with the 
transcendental presuppositions of communication, in legal systems represented by the claim to 
equal rights of participation and treatment.  

 

6.4.5. The Final Analysis: The Problem of Rationality in Alexy’s Thinking 

All these outcomes demonstrate that Alexy’s legal theory, while sustaining 
methodologically why and how balancing provides rationality, coherence and rightness, seems to 
fail to explain why and how this methodology can achieve it at a postmetaphysical level. The 
confusion between facts and norms is at the core of all his structural theory, and this makes 
intelligible the reason for binding rationality to the deployment of an axiologically-based method, 
instead of binding rationality to a practice oriented to mutual understanding, even when contrary 
to a certain axiology. His thinking seems to reveal a skepticism that democratic procedures and 
their boundaries are enough to respond to an ongoing construction of the content of rights within 
the context of postconventional societies. Adjudication, by means of balancing, would be then a 
more adequate and justified response to this impasse, and the fact that reasons are presented 
through this methodology would demonstrate the exercise of discourse rationality, even if it 
could only do it in some cases371. Besides, not only would this method be more suitable for 
achieving rationality in adjudication (after all, it is grounded in some “rational standards” 372), but 
also it would be a more adequate response to the problem of the firewall between legislation and 
adjudication, for the method itself could establish “firm and clear” 373 limits to the practice of 
adjudication (these limits would be justified, in fact, by the law of diminishing marginal utility374 

                                                
371 Alexy, “Postscript,” 402. 
372 Ibid., 405.  
373 Ibid., 404.  
374 The idea the method itself provides the firewall is expressed in the following quotation, when Alexy explained the Titanic 
case: 
       “(…) One has reached the area in which interferences can hardly ever be justified by any strengthening of the reasons for the 
interference. This corresponds to the law of diminishing marginal utility, which is the fire wall that Habermas misses in the theory 
of principles. The Titanic Case is thus not only an example of the fact that scales which can intelligently be put into relationship 
with each other are possible even in the case of immaterial goods such as personality and free speech, but it is also an example of 
the power inherent in constitutional rights as principles to set limits by way of the process of balancing, which while not right and 
ascertainable without balancing, are none the less firm and clear” (Ibid., 404).  



 

 

318  

applied to balancing). It is thus the method – and not the procedure as the proceduralist approach 
presents it - that could reflectively and rationally establish boundaries for the state activity375.  

Yet, Alexy’s faith and confidence in his methodology seems even more radical. He does 
not only think his theory is rooted in some “rational standards” and provides rationality and limits 
to adjudication, but also that it respects better the “legal obligations” stemming from basic rights, 
which, in his opinion, does not occur in Habermas’s proceduralist approach. He says, “the purely 
procedural model is incompatible with the legal obligation of the legislature to respect 
constitutional rights, since it is defined by the negation of every substantive legal obligation, 
including those imposed by constitutional rights”376. Consequently, “the legislature is left at 
liberty in respect of everything”377.   

Still, all these arguments seem to go in the opposite direction of a proceduralist approach. 
First, rationality, according to the proceduralist model, is definitely not a problem for method 
rooted in some “rational standards”. It is not because the judge deploys a method with arguments 
that we can conclude that there is rationality, at least discourse rationality, for methods can be 
used to ideologically and arbitrarily undermine the exercise of communicative reason. Balancing, 
when axiologically grounded, can result, for instance, in a decision that favors a particular ethos 
while being contrary to the premise of equal rights to participation and treatment, which is a 
presupposed condition for the exercise of communicative reason378. Furthermore, a proceduralist 
approach does not believe in the existence of “rational standards” that are not themselves 
projected onto critical scrutiny, as though they were a conception of truth. Indeed, what are 
“rational standards”? Why does the use of formulas as the law of diminishing marginal utility, 
law of competing principles, etc reveal “rational standards”? Discourse rationality in law, 
according to the proceduralist model, is not predetermined, but constructed within democratic 
procedures of mutual understanding as a condition for a postmetaphysical thinking. The only 
presuppositions, which are weak and exist solely to be “detranscendentalized”, are the conditions 
for the realization of mutual agreement in the reality. The tension between facts and norms is 
much more complex and cannot then be reduced to patterns and formulas where arguments are 
placed and measured, because a proceduralist approach stems from the premise that, in complex 
and postconventional societies, all knowledge is precarious. Were it otherwise, we would set up a 

                                                
375 Ibid., 405.  
376. Ibid., 392.  
377 Ibid., 393.  
378 See the Crucifix and Cannabis cases examined in the first chapter.  
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metaphysical content – the “rational standards” themselves - behind the procedure, which, as 
shown, seems to happen in Alexy’s legal theory when he confuses facts and norms.  

Secondly, contrary to Alexy’s words, the proceduralist legal theory never sustained the 
inexistence of substantive legal rights limiting the exercise of legislation, but simply denied that 
those legal rights are fixed, with a rigid content; their content are rather constructed within those 
procedures and their boundaries in a tensional relationship between facts and norms as a means to 
render more and more present in the reality the conditions of rational communication. The focus 
on procedures does not mean at all the denial of the content, but a construction of this content 
within the procedures of rational dialogue. Unlike Alexy’s legal theory that places some content 
material within the validity field, a proceduralist approach states that “there are no source of 
evidence and evaluative criteria that would be given prior to argumentation”379. It is definitely 
not the case of absence of content, but rather absence of content that does not have to be validated 
within procedures oriented to mutual agreement. Alexy does not seem to have grasped the 
interpenetration of procedures and reasons, form and content380, which is at the core of the 
proceduralist account. The absence of content in the validity field, for him, is the same as the 
“negation of every substantive legal obligation”381.   

What really stands out, nonetheless, is that it is exactly by constructing a metaphysical 
standpoint in the realm of validity that the obligation of respecting constitutional rights – as a 
“substantive legal obligation” – is in jeopardy, as he himself mentions, in the same paragraph, 
that balancing is not bound to basic rights for they do not exclude possible results382.  In truth, not 
only are constitutional adjudication, but also the legislation, in his opinion, exempt from 
respecting basic rights, insofar as they are “not capable of setting limits to the legislature, and 
cannot represent a framework”383. It seems that there is, accordingly, an evident contradiction and 
misunderstanding of the relationship between form and content in Alexy’s thinking. This 
contradiction and misunderstanding, nevertheless, are only the outcome of a deeper and 
fundamental cause.  

The chief problem seems to reside in the very conception of rationality Alexy uses and 
how he connects it with knowledge. Alexy’s theory appears to stem from the belief that 
knowledge can be heuristically controlled and that this control can provide certainties and 

                                                
379 Habermas, “Reply to Symposium Participants, Benjamin N. Cardozo School of Law,” 408.  
380 Ibid., 409.  
381 Alexy, “Postscript,” 392.  
382 Ibid.  
383 Ibid.  
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rationality. The morphological differentiation between rules and principles, which is the basis of 
his structural theory, revealed how definitive rules attained by means of the Law of Competing 
Principles can regulate their own application. This thinking exposed how his structural theory 
relies on some material content that are not subject to critical scrutiny, and how this material 
content conducts to a determinate form of normative application. The outcomes of inexistence of 
practical distinction between discourses of justification and discourses of application and of the 
“single right answer” are other examples of how certainty, for Alexy, relies on the expectancy of 
following a determinate methodology controlling the knowledge. But this thinking might have its 
origins in a more serious faith, one that clearly places proceduralism and Alexy’s structural 
theory in opposite sides. While Habermas understands that the procedures oriented towards 
mutual agreement will lead to a continuous critical review of law according to the boundaries 
those procedures yield in a pragmatic fashion, Alexy seems to establish those boundaries not in 
the procedures, but in the capacity of texts to refuse epistemic discretion. When he states, for 
example, “constitutional rights would offer more protection if the legislature were to be refused 
an epistemic discretion”384, more than expressing the controversial conviction that texts could 
somehow refuse the epistemic discretion385 to someone, he is saying that it would be best for the 
protection of basic rights, if there were no uncertainties in discourses of justification. The 
problem of the opening of basic rights turns accordingly into a semantic problem, in a clear 
opposition to the developments of hermeneutics, and particularly, the communicative accent of 
the proceduralist account.  

Besides, it is particularly interesting to see that, while attempting to semantically limit 
discourses of justification by a belief in the potentiality of legal texts, on the one side, by 
constructing his methodology rooted in balancing, he expands the space for discourses of 
application, on the other. This might explain why there are so many differences between Alexy’s 
thinking and Habermas’s proceduralism: one seems to still believe in certainties386, epistemic 

                                                
384 Ibid., 416. The same happens when he states that “this would have the consequence that the legislature could only interfere in 
any way with constitutional rights on the basis of empirical premises the truth of which was assured. (Ibid., 417, emphasis mine), 
or when he remarks that “ “epistemic discretion is only an issue in cases of uncertainty”384. 
385 According to Alexy, epistemic discretion “arises whenever knowledge of what is commanded, prohibited, or left free by 
constitutional rights is uncertain. Uncertainty can be cause by uncertainty about either empirical or normative premises” (Ibid., 
414).  
386 According to Alexy, “epistemic discretion is only an issue in cases of uncertainty”386 (Ibid., 420). The same happens when he 
links the fact rights are taken seriously with the capacity of the text to limit uncertainty:  
       “If the legislature were free in all cases to decide as judges in their own case what they were commanded, prohibited, and 
permitted to do by constitutional rights, one could no longer talk in terms of a real, reviewable, obligation to respect constitutional 
rights. The legal normativity of constitutional rights could no longer be taken seriously. But such an all-embracing liberty, 
corresponding to an unlimited normative knowledge-related discretion, is not an option” (Ibid., 420).  
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discretion controlled by texts, and methods as a condition for rationality, and places in legal 
adjudication the very exercise of political will (otherwise, it could undermine basic rights); the 
other, however, assumes that knowledge is fragile and precarious, and that its only safety - 
always shaky, though - does not lie in abstract methodologies and formulas, but rather is 
constructed, in self-correct learning processes, in procedures oriented towards mutual 
understanding in all distinct institutional grounds. 

6.5. Final Words 

Whereas the last chapter had the intent to examine the metaphysics in Alexy’s thinking 
through Jacques Derrida’s deconstructionism, showing thereby some relevant elements that shape 
the conception of limited rationality387, this chapter focused on another philosophical tradition, 
especially on Jürgen Habermas’s proceduralism, as a means to, even though still searching for 
disclosing and undercutting metaphysics, enter more directly into the realm of legal adjudication 
within the context of indeterminacy of law. More than the previous analysis, this chapter 
provided a possible therapy for the problem of legal adjudication in complex realities of 
postconventional societies, while, at the same time, carried out a critical analysis of balancing and 
the conception of rationality arising therefrom. Briefly, it projected the question of procedures 
oriented towards mutual agreement as a direct attack on balancing, as Robert Alexy justifies it. 
And by exposing the problems of this “rational” justification for balancing, for Robert Alexy’s 
theory is indeed a very direct interpretation of the BVG’s constitutional practice, we could say it 
also furnished a critical analysis of the BVG’s and STF’s decisions.  

For the discussion about the indeterminacy of law relates to the claim to coherence, this 
chapter began by stressing how Robert Alexy understands the claim to coherence, and showing 
how he ties this claim to the deployment of balancing and to the fixation of preference relations. 
By the same token, we could observe how coherence is related with his Special Case Thesis388 
and with the idea that legal reasoning should embrace the totality of the legal order, in a practice 
that does not seem to differentiate law from morality. Accordingly, coherence, for Alexy, is in a 
continuous demand for a “prior supplementation” whose content, nonetheless, seems to lead to a 
metaphysical ground, a characteristic we could already observe when we concluded, in the 
previous chapter, that his claim to correctness might be, in fact, a logos of correctness. 

                                                
387 See the third unit.  
388 See the fourth chapter.  
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Still, if coherence immediately results in balancing in Alexy’s viewpoint, and hence in the 
“unity of practical reason”, the study of other alternatives to legal reasoning revealed that Alexy’s 
premise might not be entirely correct. Indeed, by examining Klaus Günther’s differentiation 
between discourses of justification and discourses application, we could verify that coherence in 
adjudication can refer to a practice that does not lead to balancing with an axiological view by 
establishing preference relations between norms, but rather to the search for the appropriate norm 
among the many prima facie applicable ones to a particular case, after having proceeded to an 
integral description of its characteristic signs. Günther’s concern with the enforceable character 
of legal norms and with the distinct procedures and discourses that take place in law-making and 
in decision-making is a serious counterargument to Alexy’s theory. Indeed, while Alexy mixes up 
discourses of justification and discourses of application in his defense of balancing (after all, for 
him, “producing coherence is a procedure of justification”389), Günther, against balancing, 
remarks that adjudication, in constitutional democracies, should operate only in the realm of 
discourses of application, and thereby not reopen the discorses of justification.  

By the same token, through the analysis of Ronald Dworkin’s theory, we could remark 
that, in a similar way to the idea of appropriateness in Günther’s theory, adjudication has a 
distinct discourse in comparision with legislation, now materialized in the differentiation between 
arguments of principles and arguments of policy, showing accordingly Dworkin’s stress on the 
need of protecting the individual against majoritarian points of view. More than the concern with 
what is good for the society in general, a judge who searches for integrity in law, who takes rights 
seriously, decides favorably for the individual, even when the majority of the population might 
suffer somehow. By establishing the regulative idea of the “single right answer”, in the same 
way, we could conclude how Dworkin expresses the counterfactual premise of “equal concern 
and respect” as the other side of his concern with keeping consistent the system of rights. There is 
hence a dialectical relationship that links the judge with a community of principles through the 
observance of the valid legal norms, hermeneutically reconstructed in accordance with the 
particularities of the case. Balancing, therefore, is not an issue here for coherence.  

 Finally, by focusing on Jürgen Habermas’s proceduralism - which was done both by 
verifying how his communicative reason means an effective intervenience in the world and by 
extending this debate to the dualism between constitutionalism and democracy (private and 
public autonomies) and justification and application, in a similar fashion as it happened with 

                                                
389 Alexy, “Justification and Application of Norms,” 165.  
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Jacques Derrida’s philosophy in the last chapter –, we could then carry out the critical analysis of 
balancing through the accent on procedures oriented towards mutual agreement. In this respect, 
we were able to conclude how balancing can be a sign of a metaphysical standpoint, insofar as it 
might result in the fusion of facts and norms, putting thereby in jeopardy the institutional 
procedures to which adjudication is bound, and, by the same token, the idea of the “single right 
answer”, which favors a construction of a coherent system of rights. With proceduralism, we 
could envisage a response to the indeterminacy of law that is not rooted in balancing, but works 
in this tensional relationship between facts and norms in the grounds of the democratic principle, 
one that has the concern with the other in the idea of intersubjectivity and in the need to keep 
consistent the system of rights, or, in other words, one that satisfies simultaneously the principle 
of legal certainty and the legitimacy claim of law390 

In all these viewpoints, it was clear that coherence does not result in balancing. Indeed, 
they revealed that the debate on coherence, and, hence, on rationality, demands more than 
abstract methods and criteria. The tensional relationship between facts and norms discloses a 
complex reasoning that preserves the dualism between legal consistency and justice, in the idea 
of equal treatment, as a necessary premise for the reconstruction of law in every new 
circumstance. For this reason, by focusing on the interconnections among those proposals, we 
could delineate a viable and robust response to the problem of indeterminacy of law and to the 
construction of a coherent and legitimate legal system. It was possible to conclude likewise that 
balancing can express a metaphysics, and how this metaphysics can cause serious outcomes for 
the practice of adjudication in the realm of constitutional democracy. In fact, when, in the second 
part of the investigation, we concluded that, first, Alexy’s premises are grounded in an 
axiological point of departure, which leads to the definition of material criteria in his validity 
field; second, makes a confusion between discourses of justification and discourses of 
application, which can result in the enfeeblement of the protection of minorities; third, relativizes 
the idea of “single right answer, by interpreting it as the factual realization of the “single right 
answer” in every case; and, fourth, assumes rationality as the capacity to control heuristically the 
knowledge, it was clear that balancing, in the way Alexy justifies it as a direct reflex of the 
BVG’s constitutional practice, might not the most adequate response to the indeterminacy of law. 

 Therefore, these theories complement the previous analysis of the problem of balancing 
through Derrida’s deconstructionist premises, even though stemming from a distinct and 
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sometimes untranslatable theoretical basis. More directly than Derrida, though, they convincingly 
justify, through different premises, why balancing, in the way Robert Alexy justifies and 
constitutional courts deploy it391, can be the sign of a discretionary practice that undermines the 
principle of separation of powers.  

But this step forward to the institutional ground of normative application might only have 
been achieved on account of a possible sacrifice of the idea of justice that we can remark in 
Derrida’s deconstructionist account. Indeed, it is in this subject matter that we can first initiate the 
comprehension of how both theoretical premises – deconstructionism and proceduralism -, while 
both being attempts to disclose and undercut metaphysics also in the institutional realm and, as 
such, are complementary to each other, bear with themselves some insurmountable divergences. 
In this case, whereas, on the one hand, we could visualize that procedures oriented towards 
mutual agreement, in which the claim to justice refers to premise of equal consideration as a 
regulative idea in tension with the facts, responded better than balancing to the problem of 
indeterminacy of law in complex, plural and postconventional societies, on the other, we might 
say that the counterfactual presupposition of equal consideration is not enough. We might 
thereby accomplish two conclusions: first, the procedural account, founded upon reciprocal 
justice as the basis for practices of mutual understanding, is an adequate postmetaphysical 
response to the indeterminacy of law, which we cannot achieve from Robert Alexy’s viewpoint 
rooted in balancing; and, second, the procedural account, however, while bringing forward an 
institutional response to the indeterminacy of law and working with a perspective of reciprocal 
justice, might not yet be enough, even though paradoxically adequate.  

In the realm of the debate on justice, accordingly, there is the primary conflict between 
the premise of equal consideration and différance, between reciprocal justice and a disinterested 
and non-reciprocal justice. If an idea of disinterested and non-reciprocal justice, as Derrida’s 
différance, could apply to the institutional application of law in constitutional democracies, this is 
the focus of the following unit. The debate between deconstructionism and proceduralism, 
therefore, in the specific question of justice and of normative application in the realm of complex, 
plural and postconventional societies might be the challenge to unfold the conception of limited 
rationality that could directly be applied to this subject matter, one that stems from a dialogue 
between différance and intersubjectivity, and one that might respond while being paradoxically a 
non-response. If this chapter consolidated the hypothesis that balancing, as a proportional 

                                                
391 See the first unit.  
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evaluation of constitutional principles and values, is not the adequate response to the 
indeterminacy of law nor the expression of a rationality in legal reasoning, at least one that 
acknowledges its boundaries in constitutional democracy, while revealing a possible response in 
this subject matter, the third unit will radicalize even more this debate: it will show that only by 
acknowledging its boundaries, adjudication can indeed grasp, although not thoroughly achieving 
them, the complexities and tensions of reality and make justice to the other. It will thus radicalize 
the response we examined in this chapter with the premises of Derrida’s philosophy, and, from 
this debate, show that it is possible to think of another way to deal with cases, not by confronting 
Alexy’s conception of rationality, as a scholarship reflex of BVG’s constitutional reality – for we 
have already shown its metaphysical standpoint - but by directly applying the conception of 
limited rationality to a reconstructive manner to German and Brazilian constitutional realities.  
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CHAPTER VII 
BETWEEN DIFFÉRANCE AND INTERSUBJECTIVITY: THE CONCEPTION OF 

LIMITED RATIONALITY IN CONSTITUTIONAL DEMOCRACY  

7.1. Introduction 

Both Jacques Derrida and Jürgen Habermas are serious sources to grasp how the quest for 
a conception of limited rationality is a central issue for constitutional adjudication, and, more 
particularly, for the problem of interpretation and application of law. From different origins and 
distinct outlooks, deconstruction and proceduralism have shown that they can be directly linked 
with the question of whether a metaphysical standpoint can lead, in the reality of constitutional 
courts, to the institutional practice of judicial discretion by putting the principle of separation of 
powers in jeopardy. This chapter initiates, for this reason, with a question that immediately stands 
out after having investigated the two forms of confronting the problem of legal interpretation and 
application when we assume balancing as a response to rationality. Insofar as Derrida and 
Habermas aim, although in different ways, at disclosing and undercutting metaphysics, and, from 
their theories, it is possible to reveal the metaphysics embedded in balancing, particularly in the 
way Robert Alexy justifies and constitutional courts deploy it1, how can we establish, on the 
other hand, a dialogue between these theories as a means to bring forth a conception of limited 
rationality to legal reasoning? 

If the conception of rationality Alexy sustains for balancing – which reflects, to a large 
extent, a rational response to the BVG’s practice and way to activism2 (a characteristic we could 
extend to the STF3) - already proved its metaphysical grounds, either from deconstructionism or 
proceduralism, and a possible response to the indeterminacy of law within the context of plural 
and postconventional societies was analytically discussed in the last chapter, the question now 
shifts to the very limits of this response and to directly apply it to the reality. Therefore, while in 
the last unit we focused on an influential and relevant interpretation of BVG’s practice (which 
could be extended somehow to STF’s) through Robert Alexy’s theory, it is now time to address 
that another conception of rationality is possible and apply it to those practices.  And, for that, 
even as a consequence of our previous debates, it is necessary to confront, in a more direct 
perspective, Derrida’s deconstructionism and Habermas’s proceduralism, with the primary 

                                                
1 See the first unit. 
2 See the second chapter.  
3 See the third chapter.  
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concern of unfolding a rationality that acknowledges its boundaries in the domain of 
constitutional adjudication. The question is: how far is Habermas’s proceduralism a viable 
response to the indeterminacy of law, when challenged by Derrida’s deconstructionism? This 
investigation, for this reason, will concentrate on their possible connections, rather than on their 
possible divergences, which will lead to the following question: is it possible to argue that both 
theories are complementary for the analysis of constitutional democracy? And how, from this 
complementary perspective, is it possible to extract a conception of limited rationality that best 
handles the dilemmas of constitutional democracy and constitutional adjudication, especially by 
focusing on the constitutional realities that are subject matters of this research? 

This chapter will concentrate on outlining, from the tensional but productive relationship 
between intersubjectivity and différance, a conception of limited rationality that can be 
immediately applied to the realm of constitutional adjudication. It will not yet enter, nevertheless, 
into the specific domain of decision-making, whose investigation will be carried out in the next 
chapter. Rather, it will establish the premises to grasp how a conception of limited rationality can 
lead to a distinct look into the debates on constitutional democracy, as a necessary step to extend 
it later to the analysis of constitutional adjudication. It is, in this chapter, that the relationship 
between intersubjectivity and différance will reveal that another way to face reason is possible, 
one not relying on pre-determined formulas and concepts, but that is instead constructed within 
the very democratic procedures that, while not being able to entirely recollect and gather the 
history and all its tensions, cannot thoroughly make justice to the other, either. In any case, the 
acknowledgement of this double impossibility is what makes constitutional democracy possible, 
for “an event is only possible when it comes from the impossible”4. It is hence a reason that 
makes constitutional democracy possible by acknowledging its boundaries delineated both by 
history and by the quest for justice, whose comprehension, as we will remark, is also subject to 
an “irresolvable but productive tension”5 that enhances even more its challenges.  

Since the purpose here is to outline a conception of limited rationality by stressing the 
interconnections between intersubjectivity and différance, this chapter will begin by discussing 
the double bind that shapes the boundaries of reason: first, it will discuss the relationship between 
the quasi-transcendentalism of justice and history, in order to explore the premise that reason is 

                                                
4 Jacques Derrida, “As If It Were Possible,” in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford 
University Press, 2002), 344.  
5 Axel Honneth, "The Other of Justice: Habermas and the Ethical Challenge of Postmodernism," in The Cambridge Companion to 
Habermas, ed. Stephen K White (Cambridge: Cambridge University Press, 1995), 319.  
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limited on account of its incapacity to thoroughly recollect and gather the complexities and 
tensions of a determined reality (7.2); second, it will enter into the complex theme of justice, as a 
means to show how reason is limited in virtue of its incapacity to entirely realize justice to the 
other (7.3). As long as this debate is where the connections between intersubjectivity and 
différance reveal the most relevant conflicts and where the complementary perspective can be 
constructed by means of a “irresolvable but productive tension”6 in the core of justice, we will 
explore more carefully some necessary aspects emerging from this concern with alterity: first, the 
question of a possible relationship between the symmetry of equal treatment and the asymmetry 
of différance appears as problematization (7.3.1); second, this question of how symmetry and 
asymmetry relate to each other in the realm of constitutional democracies is critically examined 
from Chantal Mouffe’s accent on agonism (7.3.2); and third, the idea of equality itself, which is 
the basis for the question of justice critically examined through Christoph Menke’s stress on the 
individuality in a internal dualism with the symmetric equality (7.3.3). After this investigation, 
we will concentrate on the possible dialogue between intersubjectivity and différance in the quest 
for justice, as a means to show that any resolution in this matter is, in fact, a non-resolution. As a 
non-resolution, though, it inscribes at the core of the quest for the other a tensional but productive 
conflict that, as a self-correct process, shows the boundaries of constitutional democracy and the 
boundaries of reason itself (7.3.4). By showing the boundaries of reason and the boundaries of 
constitutional democracy, this chapter ends by suggesting how the conception of limited 
rationality, whose premises are fundamentally developed here, could be deployed in the realm of 
constitutional adjudication (7.4), which is, in fact, the theme of the next and last chapter of this 
research.  

7.2. When Proceduralism and Deconstructionism are Placed Side by Side: The First Insight 
Into the Boundaries of Reason 

When we place Habermas’s proceduralism and Derrida’s deconstructionism side by side, 
some immediate divergences come into sight. For instance, while Habermas places 
communicative reason as the primary issue of his philosophy, as a struggle against metaphysics 
and ideologies undermining the exercise of practices oriented to mutual understanding, which he 
then extended to the analysis of constitutional democracies and, more specifically, to legal 

                                                
6 Ibid.  
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adjudication7, Derrida places the otherness, the différance, as an intervenient practice against the 
logocentrism, marginalization and exclusion of the other, at the core of his thinking, then 
extended to the debate on democracy8 and on the question of justice9. Habermas is more explicit 
in the construction of a self-reflexive society through communicative action; Derrida, on the 
other hand, is more emphatic in bringing the different to the fore of the debate, and in a radical 
asymmetrical perspective, because he says he “[does] not believe there is a symmetry in 
intersubjective relations”10. Habermas, in any case, has in the basis of his account of reason the 
intersubjectivity and even wrote a book called The Inclusion of the Other11, in which he treated 
the questions of ethnical and cultural self-understandings, minority groups in plural societies and 
how constitutional democracy deals with it. He developed likewise a concept of solidarity, which 
he calls the other of justice as a reciprocal recognition of the individual as a member of a 
community, and thus as a concern with the well-being of the other12. Derrida in turn is not 
unaware of the discussions about reason13, and in his book, Rogues: Two Essays on Reason14, this 
link between reason and différance became explicit. Habermas stresses communicative action as 
a response to the new dilemmas of a postconventional and plural society, as a struggle against 
metaphysics and ideologies undermining the exercise of practices oriented to mutual 
understanding; Derrida in turn draws attention to the different, to the singularity of the other, to 
the context as an attack on the logocentrism and the generalized thinking that prevailed 
throughout the time in philosophy and in societal practices. Intersubjectivity, solidarity and 

                                                
7 See Jürgen Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996). 
8 See Jacques Derrida, The Politics of Friendship (London, New York: Verso, 2005).  
9 See Jacques Derrida, “Force of Law: The 'Mystical Foundation of Authority',” Cardozo Law Review 11 (1990). 
10 Jacques Derrida, “Negotiations,” in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford, 2002), 32.  
11 Jürgen Habermas, The Inclusion of the Other: Studies in Political Theory (Cambridge, MA: The MIT Press, 1998). 
12 See Jürgen Habermas, "Gerechtigkeit und Solidarität: Eine Stellungnahme zur Diskussion über ‘Stufe 6’," in Zur Bestimmung 
der Moral, ed. Wolfgang Edelstein, Gil Noam and Fritz Oser (Frankfurt a.M.: Suhrkamp, 1986), 311.  
13 Indeed, Jacques Derrida is not a non-rationalist. He is rather a critic of the uses of the word reason. He sees, in the relationship 
between law and justice, how reason lies in the transaction between calculation and the incalculable (Jacques Derrida, Rogues: 
Two Essays on Reason (Stanford, CA: Stanford University Press, 2005), 151), “between, on the one side, the reasoned exigency 
of calculation or conditionality and, on the other, the intransigent, non-negotiable exigency of unconditional incalculability” 
(Ibid., 150). We cannot deny reason is part of this insurmountable and incommensurable negotiation between law and justice, a 
negotiation that, albeit the impossibility of completely undercutting metaphysics, should not be carried out with a logos behind it, 
no transcendental meaning defining how this negotiation should take place. Reason relies paradoxically on the inexistence of 
predetermined “rational standards”, without this meaning naturally disrespect for the institutional history, the legal system, the 
inherited knowledge, since justice and law are paradoxically and inseparably connected, even to let deconstruction do its role. 
Reason lies thus in a responsible decision that, while respecting the law and its enforceability, opens them up to deconstruction, 
and hence to the other. He even writes about a “reason to come” and that he will not “[give] up on reason and on a certain 
“interest of reason”’ (Ibid., 85). Despite that, the fact he does not give up on reason does not mean that he embraced the Kantian 
rationalism, particularly the moral concept of regulative idea, since, in virtue of the “absolute and unconditional urgency of the 
here and now” (Ibid., 85), the to come is not “an ideal possible that is infinitely deferred” (Ibid., 84), but rather have a “structure 
of a promise – and thus the memory of that which carries the future, the to-come, here and now” (Ibid., 85-96).  
14 Derrida, Rogues: Two Essays on Reason.  
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communicative reason, on the one side, différance and simply reason, on the other, demonstrate 
that both thoughts might have something in common among their insoluble differences, and this 
“common” might reveal an interesting and relevant complementary perspective between both 
approaches that can shape a conception of limited rationality, one that understands its boundaries 
are constructed by the very history and also by the perception of the impossibility of fully 
realizing justice, not solely in the sense of equal consideration and respect, but perhaps also in a 
radical, unconditional and infinite dimension of the other’s otherness. In this respect, we could 
systematize their points of contact as follows: 

1) Both inherit the linguistic philosophical turning point and stress the performative 
dimension of language15, either by underlining the promise of the to come16 or the 
universal pragmatic conditions of communication. In this regard, they converge on 
disclosing and undercutting metaphysics, for language is inherently metaphysical. They 
do not accept a last fundament that is not subject to critical review, either through 
Derrida’s premise that every negotiation deconstructs any assurances, dogmatic 
certitudes, that could be placed behind negotiation or Habermas’s presupposition that 
every argument, every content, is in interaction with a form or procedure, and hence 
submitted to an intersubjective practice of reciprocal deliberation. 

2) While Derrida stresses the quasi-transcendentalism of the messianic character of the to 
come, the justice to come, the democracy to come, and even the reason to come, as if it 
were a “quasi-normative axis of an emancipatory, democratic politics, based in the 
undescontructible, context-transcendent, formal universality of justice”17, Habermas 
underlines the quasi-transcendentalism of the counterfactual validity field of 
communication, expressed through weak, neutral and necessary counterfactual 
presuppositions arising from the very irrefutability of communication18, which is 
projected onto a procedure oriented to mutual agreement in which all those potentially 
affected can freely and equally participate. Both thinkings acknowledge, in different 
perspectives, though, the double bind that exists between the calculable and the 

                                                
15 When Derrida writes about the negotiation between law and justice, he is there indicating that there is no justice if language is 
reduced to some methods and predetermined formulas. By the same token, he acknowledges the logocentric use of language as a 
means to destroy the singularity of the other. There is behind Derrida’s deconstruction a real concern with performative acts; 
however, the way he treats it is distinct from Habermas’s accent on communicative action.  
16 See Jacques Derrida, "Remarks on Deconstruction and Pragmatism," in Deconstruction and Pragmatism, ed. Chantal Mouffe 
(London; New York: Routeledge, 1996), 82.  
17 Simon Critchley, "Frankfurt Improptu - Remarks on Derrida and Habermas," in The Derrida-Habermas Reader, ed. Lasse 
Thomassen (Edinburgh: Edinburgh University Press, 2006), 100.  
18 See the last chapter. 
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incalculable, between the facts and norms. In this matter deconstructionism and 
proceduralism work with performative acts that are not limited to the history, to the 
calculable, to the facts, but are open towards the other, thereby connecting with a quasi-
trascendental premise of justice, which Derrida relates to the asymmetrical to come, the 
impossible, as if it were “[waving] between imperative injunction (call or performative) 
and the patient perhaps of messianicity (nonperformative exposure to what comes, to 
what can always not come or has already come)”19, and in Habermas relates to the 
reciprocal principle of treating the other with equal consideration and respect. 

3) Whereas Derrida accounts for his quasi-transcendentalism by arguing it is not a regulative 
idea in the Kantian way, for it “precedes me, swoops down upon and seizes me here and 
now in a nonvirtualizable way, in actuality and not potentiality”20, as “an injunction that 
does not simply wait on the horizon”21, Habermas’s association of his counterfactual 
premises with the concept of regulative idea, in all its expressions (for instance, in the 
quest for the “single right answer”), is not a deferred and passive observation of the 
world. It rather calls also for an intervenient attitude here and now by 
detranscendentalizing the counterfactial premises into the reality, in an immediate attitude 
of expanding the exercise of communication in all distinct spheres of social life, exposing 
then the tension between facts and norms22.  

4) Derrida and Habermas remark that, either in the negotiation between the calculable and 
the incalculable or in the procedures lying in the tension between facts and norms leading 
to mutual understanding, there is no guarantee of success nor certainties, for this process 
is hermeneutical and the knowledge is precarious, always open therefore to new 
interpretations. Derrida develops this thinking not by assuming a validity filled with some 
universal counterfactual presuppositions of communication, but through iterability, as 

                                                
19 Derrida, Rogues: Two Essays on Reason, 91.  
20 Ibid., 84.  
21 Ibid.  
22Indeed, the intervenient attitude here and now stemming from this detranscendentalization of the counterfactual premises of 
communication clearly exposes that Habermas’s accent on regulative ideas, as we could observe in many of his developments (for 
instance, the “single right answer”, the ideal presuppositions of communication, etc) has not the same character of Kantian moral 
regulative idea. It is not a deferred and passive observation of the world, but rather an effective and immediate attitude towards 
the expansion of communicative abilities through procedures of mutual agreement. Besides, if there are some counterfactual 
presuppositions transcending contexts, they exist only by reason of being “detranscendentalized” in contexts. The validity field, 
therefore, is continuously subject to critical review in the practices of lifeworld; the validity of any claim thereby always “rests on 
shaky foundations” (Jürgen Habermas, Moral Consciousness and Communicative Action (Cambridge, MA: The MIT Press, 
1990), 14). This is what characterizes the tension between facts and norms in all Habermas’s analysis of the social life: as a 
postmetaphysical thinking, it cannot avoid those quasi-transcendentalizations for a practice of mutual understanding from which 
communicative reason, as a response to ideologies and metaphysics, unveils itself.   
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though he were “[undermining] the possibility of a pure communication ab initio”23. It 
thereby inscribes the repetition in every new beginning, as if the founding moment were 
perpetuated in every singular situation, while opening it up to self-critique and 
perfectibility throughout the time. By the same token, he stresses undecidability, arguing 
then that there are no safeties, assurances in the negotiation, but rather an asymmetrical 
play that remains open to interpretation and reinvention, without any origin or end, and 
autoimmunity, which is the right to self-critique and perfectibility24. Habermas, on the 
other hand, underlines the procedures of mutual understanding, which should be carried 
out without any substantiality behind, transforming then any raised valid claim into a 
subject matter of critical scrutiny, while, at the same time, placing emphasis on the 
dimension of time through the idea of self-correcting learning process. True, one might 
argue that iterability and self-correct learning processes are irreconcilable, for it seems 
that Habermas sets up a timeline of progress that is absent in the notion of iterability25. If 
this argument seems plausible, we could say, though, that this self-correcting learning 
process is marked somehow by what Derrida calls undecidability, for there is no 
assurance that the present is better than the past, or that the future will be better than the 
present. Besides, we could not ignore that, at the core of iterability, if characterized 
though by undecidability, it is also marked by autoimmunity, which is the right to self-
critique and perfectibility26.  In other words, it seems that Derrida, in the middle of the 
asymmetrical play where linguistic interactions take place, does not ignore the capacity of 
self-critique and perfectibility of a certain reality. For this reason, if the negotiation leads 
to iterability and the procedure, in turn, to a self-correcting learning process, we could 
already grasp from this investigation that iterability (and autoimmunity) and self-

                                                
23 Mark Devenney, Ethics and Politics in Contemporary Theory: Between Critical Theory and Post-Marxism (London: 
Routeledge, 2004), 56.  
24 Derrida, Rogues: Two Essays on Reason, 86. 
25 For Derrida, in the idea of iterability, there would not be a timeline of progress, but a continuous play, without origin nor end. 
Habermas, on the other hand, clearly announces that the procedures oriented to mutual agreement are carried out in the dimension 
of time, as a self-correcting learning process. For Habermas, “citizens must see themselves as heirs to a founding generation, 
carrying on with the common project” (Jürgen Habermas, "On Law and Disagreement: Some Comments on ‘Interpretative 
Pluralism’," Ratio Juris 16, no. 2 (June 2003), 193). While there is the possibility of ongoing disagreement, there are also, 
throughout history, many “stable [points] of reference” (Ibid., 193), and it is exactly in this tension between these “stable points of 
reference” and the possibility of disagreement that every new generation learns from the past: there is, accordingly, a movement 
towards perfectibility, never attained, though. Thomassen, in this respect, argues that this accent on the self-correcting learning 
process might point to “a telos of reconciliation of constitutionalism and democracy” (Thomassen, “’A Bizarre, Even Opaque 
Practice’: Habermas on Constitutionalism and Democracy,” 189), which could express sort of “temporality, historicity and 
futurity understood as presence, as a modality of the present. It is a future understood as the continuation of the same, as the 
unfolding of a system of rights in the constitution, or as the anticipation of a future agreement” (Ibid., 184) 
26 Derrida, Rogues: Two Essays on Reason, 86. 
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correcting learning process are not so radically opposing when they are projected onto 
practical issues: both point out the need for a self-critique and also perfectibility of the 
negotiation or the procedure by focusing on the other, even though they might interpret 
this other differently1. Both point to the requirement of a repetition in the very 
reinvention. 

5) They converge on recognizing the relevance of history, institutional history and the 
enforceability or deontology of law in every negotiation or procedure taken place within 
constitutional democracies, even to maintain a minimum of security27: Derrida sees the 
enforceability of law in an intimate connection with justice as a condition for not 
transforming justice into a moralizing principle, and thus converting it into a sort of 
metaphysics. Indeed, he sees that différance is linked with the legitimate use of force, 
with the negotiation between law and justice, with the “paradoxical situations in which 
the greatest force and greatest weakness strangely enough exchange places”28 and, 
therefore, it refers to the “wholly history”29. On the other hand, Habermas’s tension 
between facts and norms already points out how the institutional history and the 
deontological character of law play a primary role in his thinking, not only because they 
are the necessary counterpart of validity in this double bind, but also because Habermas 
constructs a robust theory applied to constitutional democracies centered on the 
democratic principle, which, more than transporting the tension between facts and norms 
to the legal form30, demands the existence of institutionalized procedures that preserve the 
deontology of law. 

 
Their thinkings, accordingly, have, as a primary concern, the perception of the very limits 

of reason, which does not have any assurance or certitude in the negotiation between the 
calculable and the incalculable or in the procedure between the facts and norms. A second 
concern is how they manage the tension between the reality and the quasi-transcendentalism 
calling for an immediate attitude in favor of the other’s otherness. On the one hand, they visualize 
that reason has its boundaries, which the negotiation and the procedure will construct throughout 
the time; on the other, they conceive their philosophies as strictly linked with a concern with the 

                                                
27 See Jacques Derrida, “Negotiations,” in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford, 2002), 
17.  
28 Derrida, “Force of Law,” 929.  
29 Ibid.  
30 See Habermas, Between Facts and Norms, 108. 
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alterity, even as a means to transform the reality. In one and the other case, there is the 
deconstruction or the denial of some material content or some standards establishing how to 
negotiate or to proceed in a determinate circumstance; in one and the other case, they disclose a 
real concern with alterity. Their theories, through distinct aspects, bring into focus two 
fundamental premises for the construction of a limited conception of rationality: first, there 
cannot be certainties, formulas, “rational standards” exempt from being projected onto a critical 
review, either through the idea of iterability in which deconstruction appears or the accent on 
procedures oriented to reciprocal agreement, and, in this matter, reason, which manifests itself in 
the negotiation between the calculable and the incalculable or between the facts and norms, is 
fragile and limited by the negotiation or by the procedure; second, there cannot be the erosion of 
the complexity and the tensional quality that is embedded in the negotiation between the 
calculable and the incalculable, in the procedure between the facts and norms, for it is this 
complexity and this tension that does not transform the thinking into a simple repetition of the 
same structures, thereby connecting it with an intervenient attitude in the world towards the 
alterity.  

If, nonetheless, these connections between Derrida and Habermas could, in a sense, be 
placed side by side and even directly indicate the boundaries of reason for its incapacity to 
completely gather and recollect all the tensions and complexities of the reality, the same could 
not be said about the quest for the other’s otherness, for the quest for justice. In this aspect 
particularly – the justice – is where we find the most serious challenge for a possible dialogue 
between them. After all, how could Habermas’s symmetry of equal consideration and respect and 
Derrida’s asymmetry of the to come dialogue between them in this quest for a conception of 
limited rationality? 

7.3. The Quest for Justice: A Dialogue between Symmetry and Asymmetry?  

7.3.1.  Introduction 

Not only is reason limited on account of history, its tensions and complexities, which 
cannot be entirely gathered and recollected and must be either deconstructed or placed within 
procedures oriented to mutual agreement. If the calculable or the reality already promotes 
relevant boundaries to reason, the incalculable or the validity makes it even more pronounced. In 
this matter, reason is limited in virtue of the very impossibility of justice, not only because the 
idea of equal treatment and respect cannot be entirely achieved, but also because the singularity 
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of the other, as a nonreciprocal concern with the other, can even mean, in a particular situation, 
the very opposite of symmetrical justice. Equal concern and respect, as the basis of symmetrical 
justice, might not conciliate with the idea of a justice to come. The regulative idea symmetrical 
justice expresses, rooted in the principles of equality and freedom, may not reconcile with the 
“unforeseeable coming of the other”, with the “decision of the other, of the other in me, an other 
greater and older than I am”31, that is, with an immediate demand that is more than the equal 
treatment one, by helping the other, expects for herself. The idea of reason, therefore, while 
embracing the symmetrical justice that is at the core of communicative action, can become even 
more complex when we remark that, perhaps, in a particular circumstance, it is necessary to 
supplement symmetrical justice with a “principle of unilateral, entirely disinterested help”32. 
While this might be problematic within the context of a society where each individual is 
recognized as being equal among others33, and, as such, participates in public deliberations with 
equal rights, in the reality where reason appears, we cannot disregard this aspect différance sets 
forth. Therefore, the purpose now is to radicalize reason in its connection with the quasi-
transcendentalism of justice. Différance, accordingly, will challenge intersubjectivity.  

As we observed in the theories oriented towards facing the challenge of the indeterminacy 
of law in the last chapter (Klaus Günther, Ronald Dworkin, and Jürgen Habermas), the premise 
of equality and freedom is at the core of the idea of the impartiality or justice, which leads 
decision-making to a concern with the other. In all of them, there was the modern concept of 
justice of treating all individuals with equal consideration and respect, an idealization that stands 
in a continuous struggle with a reality characterized by ideological and strategic uses of reason. 
More emphatically in Habermas, justice lies in the demand that every individual, when she has 
the chance to articulate her voice publicly, can do so freely with equal consideration and respect. 
There is nothing behind the idea of justice except this transposition to procedures oriented to 
reciprocal agreement of the idea of equal treatment. That being so, a characteristic of these 
thinkings is to work with symmetry in the very diversity, which we cannot consider troublesome 
as long those discourses are regarded as procedures oriented to consensus34, notwithstanding its 
fallibilist quality. To the extent that they intend to integrate the other discursively, and not by any 

                                                
31 Derrida, Rogues: Two Essays on Reason, 84, emphasis mine.  
32 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism”, 319.  
33 Ibid.  
34 See Ibid., 316.  
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other asymmetrical form of inclusion, as benevolence, helpfulness, and philanthropy35, the 
rationality is limited, in the end, by the very impossibility of a complete inclusion of the other in 
practical discourses. When these conclusions are projected onto the institutional realm, the idea 
of the impossibility of a complete inclusion of the other in practical discourses turns into the most 
complex dilemma of constitutional democracy. In this case, the rationality is limited on account 
of the impossibility of constitutional democracy, in all its institutional forums, to provide 
mechanisms that could discursively thoroughly integrate the other. 

The problem arises – and this leads to the second insight into the analysis of a conception 
of limited rationality - when we start questioning how powerful is the discourse to integrate the 
other within plural and multifaceted contexts where different standpoints are placed side-by-side. 
In other words, the dilemma stands out when we start questioning how the singularity of the other 
is really a primary concern in the quest for justice, if discourse is regarded as the only 
postmetaphysical mechanism of integration. The asymmetrical forms of integration, in which 
one’s responsibility for, and concern with the other occurs regardless of any reciprocality of the 
other in relation to her, as we can observe in acts of benevolence, helpfulness and care, are placed 
in the background of this practice of mutual understanding. Habermas, in his search for a 
postmetaphysical thinking, needed to avoid falling into some forms of asymmetrical integration 
because, if the primary parameter is the discursive procedure, any asymmetry could mean a 
metaphysical standpoint behind the procedure: “Every person is indeed always included in a 
practical discourse only as an unrepresentable individual, but the presuppositions of symmetry 
obtaining in practical discourse necessitate that all particular bonds be disregarded and, 
accordingly, that viewpoints of care recede into the background”36. That is why the accent on the 
particular individual and the immediate needs deriving from her own condition, which can claim 
more than justice in the modern sense,  appears to be surpassed by the need to accomplish a 
consensus, even though understood as a regulative idea that will be in tension with fallibilist 
mutual agreements. The universal claim to equal treatment, now reconfigured in a discursive 
basis, may not be enough for the singularity of the other’s otherness37.  

                                                
35 Ibid. 
36 Ibid.  
37 Habermas knows that a sort of compensation for the recourse to the universalistic idea of justice may be necessary (See Jürgen 
Habermas, "Equal Treatment of Cultures and the Limits of Postmodern Liberalism," The Journal of Political Philosophy 13, no. 1 
(2005): 2). Solidarity would be this compensation, as the other of justice (See Habermas, “Gerechtigkeit und Solidarität: Eine 
Stellungnahme zur Diskussion über ‘Stufe 6’”, 311), as a link that “[unites] citizens as members of a political community beyond 
merely legal relations” (Habermas, “Equal Treatment of Cultures and the Limits of Postmodern Liberalism,” 2, translation mine). 
But what could be a possible complementation for justice in this way of a more emphatic consideration of the particular is treated 
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Yet, this ultimately symmetrical achievement of mutual agreement Habermas thematizes, 
even though never entirely accomplished and thus treated solely as a regulative idea, may not 
culminate in the conclusion of a certain contamination of the symmetrical over the asymmetrical, 
but rather a tension between both. Naturally the central issue here lies in carrying out this tension 
within the boundaries of a democratic procedure of opinion- and will formation, which, as shown, 
will point to a modern concept of justice remodeled discursively38. And it is exactly this 
discursively remodeled justice that will allow a certain exercise of private autonomy in the 
middle of civic practices of public participation, providing thereby a protection against violations 
of the integrity of each individual in society. Indeed, it is only in virtue of this discursively 
remodelled justice that positive rights can enforcedly protect the other. But some doubts may still 
lie in how this reason, limited on account of the tensions inscribed in the procedures oriented to 
reciprocal understanding, can protect the singularity of the other’s otherness. The final aspect that 
may bring something relevant to this debate refers to différance as a possible radicalization of the 
modern concept of justice as equal concern and respect, in a complementary and irresoluble 
perspective (since they can, in a singular context, result in distinct actions within the empirical 
world). The question, in this matter is: is it possible to conciliate, in a constitutional democracy, 
and, particularly, in constitutional adjudication, intersubjectivity and différance? In other words, 
is it possible to reconcile the quest for rational consensus while letting open the possibility of 
différance? Is there space in the democratic procedures of opinion– and will formation for 
asymmetrical forms of integration, where we could think of “an equality that would not be 

                                                                                                                                                        
by Habermas, nonetheless, in the same structure of rational discourse. Solidarity, in order to escape from a republican 
interpretation of an ethos, needs to be radicalized as a “solidarity among ‘others’” (Ibid., 3), which connects it to democratic 
procedures of opinion-and will formation. Behind the idea of solidarity, therefore, lies the universal premise of equal treatment 
applied to procedural discourses, which must be inevitably considered if one intends to safeguard the integrity of distinct 
individuals: “only the difference-sensitive egalitarian universalism of equal rights can fulfill the individualistic requirement to 
guarantee equally the vulnerable integrity of individuals with distinctive life histories” (Ibid., 13). That is why if, on the one hand, 
solidarity entails a concern with the other’s well-being, as Habermas says by quoting Schiller in the sentence “all men become 
brothers” (Habermas, “Gerechtigkeit und Solidarität: Eine Stellungnahme zur Diskussion über ‘Stufe 6,’” 311, translation mine), 
on the other, it refers to intersubjective shared form of life where every participant, as brothers, interact with one another as a 
means to achieve consensus with justice. Hence, this brotherhood, which could indicate a possible asymmetrical sentiment 
towards the other, is taken, though, by the symmetrical need to achieve consensus through dialogue: “without the solidary 
empathy of each one in the place of all others we could not come to a consensual solution” (Ibid., 314). The idea of solidarity, 
while inserting a certain fraternal meaning into this relationship where justice comes to play, seems, ultimately, to be 
contaminated by the generalized and symmetrical idea of dialogue oriented to mutual understanding. Justice, after all, “[has] a 
privileged position” (Jürgen Habermas, "Reply to Symposium Participants, Benjamin N. Cardozo School of Law," in Habermas 
on Law and Democracy, ed. Michel Rosenfeld and Andre Arato (Berkeley, CA: University of California Press, 1998)., 400.) And, 
in order to preserve this mutual equal treatment among individuals within complex societies, the dissensus are justly and solidarily 
articulated by the idea of tolerance, “a price for living together in an egalitarian legal community in which groups with different 
cultural and ethnic backgrounds must get along with one another” (Ibid., 393). Justice, therefore, reflects upon solidarity and 
tolerance through practical discourses oriented to consensus in the middle of many and sometimes irresoluble dissensus.  
38 See the last chapter.  
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homogeneous, that would take heterogeneity, infinite singularity, infinite alterity into account”39? 
Is it possible to bring out  différance to the nucleus of democratic procedures of normative 
application? Could it indeed provide more justice, within the context of democratic procedures of 
opinion– and will formation, to the individual than the premise of equal consideration for all? 
And finally, could it bring forth a response to legal adjudication?40 

This theme is very intriguing and enters directly into the core of this purpose of unfolding 
a conception of limited rationality, for it radicalizes the question of the alterity, and thus of 
justice. However, before bringing a final perception of this relationship between intersubjectivity 
and différance, we should face two prior possible viewpoints: one that still sees, in Habermas’s 
proceduralist approach, the asymmetrical being contaminated by symmetrical forms of discourse, 
and thus with the idea of consensus; the other one that states that the universal principle of 
equality needs to be in an internal relationship with a normative obligation towards individuality. 
They are both expressions of a possible dialogue between intersubjectivity and différance, and, 
therefore, could assist us in sketching a possible solution – or not – for this impasse.  

 

7.3.2.  Is Really the Quest for Consensus Incompatible with Asymmetry? A Look Into Chantal 
Mouffe’s “Agonist Model of Democracy” 

Chantal Mouffe is probably one of the most vehement critics of Habermasian discourse 
theory exactly because she sees a certain loss of asymmetry in the emphasis of consensus 
Habermas develops. She extends this problem to the central issues of constitutional democracy, 
and, by constructing what she calls an “agonistic model of democracy”41, she intends to 
demonstrate the importance of the antagonism and relations of power in opposition to consensus. 
In her book The Democratic Paradox, she systematized the major premises of her thinking, while 
clearly pointing out her differences from the proceduralist model Habermas develops. For this 
purpose, she demonstrated that her model is not oriented to providing a rational justification for 
democracy, for she sees that privileging rationality through mechanisms of communicative 
aggregation “leaves aside a central element which is the crucial role played by passions and 
affects in securing allegiance to democratic values”42, as well as precludes the “conditions of 

                                                
39 Jacques Derrida, “Politics and Friendship,” in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford 
University Press, 2005), 179.  
40 We will examine this question in the next chapter.  
41 Chantal Mouffe, The Democratic Paradox (London; New York: Verso, 2000), 98-105.  
42 Ibid., 95. 
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existence of the democratic subject”43. By stressing the civic practices that disclose a “passionate 
commitment to a system of reference”44, she argues that the proceduralist account in the way 
Habermas treats it loses this social dimension by setting up a “strict separation between 
‘procedural’ and ‘substantial’ or between ‘moral’ and ‘ethical’”45, relying hence on the belief in 
“purely neutral procedures”46 that inscribe the “dream of a rational consensus”47, which, 
ultimately, would undermine antagonisms and different forms of power. In Mouffe’s viewpoint, 
the idea of a rational consensus grounded in the moral point of view of justice, as equal treatment 
and respect, has no justification at all, for it is unable to gather and acknowledge all the 
antagonisms that are at the core of plural societies48.  Her approach, therefore, resides in focusing 
on the “question of power and antagonism at its very centre”49, and thus, by examining the 
distinct exercises of power in social life, how they can operate in a way that can be more 
“compatible with democratic values”50. In other words, Mouffe intends to set up a model of 
democracy in which the ‘political’, as this inherent antagonism of all humans, can correlate with 
‘politics’, as all institutions, discourses and practices that attempt to organize and conciliate those 
distinct manifestations of the ‘political’51.  

The “agonistic model of democracy” is thus characterized by this conflictive relationship 
between the ‘political’ and the ‘politics’, which, unlike Habermas’s proceduralist model, in her 
opinion, is not oriented to consensus. Instead, its purpose is simply the “creation of unity in a 
context of conflict and diversity”52. The heterogeneousness is a fundamental element of 
democracy, and, while it is not part of the “us”, it is not “an enemy to be destroyed”53, either. The 
one that is part of this heterogeneousness is simply regarded as an adversary whose rights to 
participate and defend her opinions are preserved. Mouffe, like Habermas, also states that, in this 
relationship with the other, there must be tolerance, which, in any case, cannot mean indifference 
towards the other, but rather “treating those who defend them as legitimate opponents”54. 
Consequently, these legitimate opponents have necessarily behind them a sentiment of justice, 
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which, indeed, does not seem to differ from the modern concept of treating all individuals with 
equal concern and respect. Those adversaries, after all, share “some common ground because we 
have a shared adhesion to the ethico-political principles of liberal democracy: liberty and 
equality”55.  The difference we could, nonetheless, remark is that Mouffe attempts to dissociate 
the concept of modern justice from its possible reshaping within the context of a tension between 
facts and norms leading to a rational resolution through consensus. As a critic of this model of 
rationality in Habermas’s thinking, she considers more adequate to simply sustain that we must 
implement justice without the idea of a possible rational resolution with mutual agreement, 
provided that antagonisms are considered an inherent character of democracy. We must 
implement justice by acknowledging the relevance of those antagonisms. Moreover, insofar as 
these antagonisms are considered part of the democratic realm, where adversaries attempt to 
achieve some temporary conventions – which she points out more to Thomas Kuhn’s56 idea of 
adherence to a new scientific paradigm57 than to the idea of rational consensus -, those 
antagonisms turn into agonisms, where the other is conceived not as an enemy but simply as an 
adversary. Her model of democracy is thus characterized by this intent to “transform antagonism 
into agonism”58 whereby the passions towards democracy, and not merely rational consensus, are 
awakened59. 

Yet, except for this accent on the asymmetrical forms of integration that might reside in 
Mouffe’s civic purpose of awakening and mobilizing “passions toward democratic designs”60 - 
which, in any case, will have behind the symmetrical presence of justice –, and her emphasis on 
antagonism rather than on discourse, it does not seem that Mouffe differs radically from 
Habermas’s premises. In truth, by examining the central arguments Mouffe brings forth against 
Habermas, more it seems she shares similar ideas, even though she continuously stresses their 
differences. Like Habermas, Mouffe develops her “agonistic model of democracy” with a clear 
concern with the possibility of including the other in democratic spaces of participation, which 
connects both with the modern concept of justice, notwithstanding her attempt to dissociate it 
from the idea of rational discourse. By the same token, both share the opinion that plural 
societies, while living with antagonisms, must tolerate them by bestowing on every individual, 
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even the adversary, the right to be treated as a legitimate opponent. For Habermas, after all, the 
other is certainly not treated as an enemy, but one individual with voice; otherwise, the structure 
of his intersubjectivity would totally lose its raison d’être. Besides, we could even argue that 
both, in a sense, have in common a certain universalism, even though she states against 
Habermas that his philosophy transforms democracy into a “moment in the unfolding reason, 
linked to the emergence of universalist forms of law and morality”61. The concern with equal 
treatment and respect, which corresponds to the universal principle of justice, is behind Mouffe’s 
“agonistic model of democracy”, when she claims that every adversary has to adhere to some 
ethical-political principles of freedom and equality62.  Even her idea of temporary conventions, as 
if, in virtue of the adversary, one’s position rooted in a type of political identity would “undergo a 
radical change”63, does not seem to be thoroughly distinct from the idea of rational consensus, 
since she assumes dialogue as a procedure to include the other, which could raise new dilemmas 
for one’s political identity and also promote effective changes in one’s political standpoint. On 
the other hand, Habermas has not understood that consensus is achieved in a permanent matter. In 
fact, the very character of a limited rationality stemming from his proceduralist account resides in 
the premise that every consensus is continuously subject to critical scrutiny, and thus submitted to 
procedures of revalidation throughout the time.  

We could read Mouffe’s critique, therefore, as an attempt to bring forward a concept of 
democracy bearing some contributions of a postmodern thinking – and here we could point out 
her concern with not falling into some rational paradigms of modernity – while still unable 
nevertheless to release from some of those modern paradigms. This paradox emerges, on the one 
hand, from Mouffe’s stress on antagonism and asymmetries, indicating then a real concern with 
the singularity of the other, in opposition to a possible symmetry caused by the idea of rational 
consensus through discourse and modern premises, and, on the other, from her still manifest 
maintenance of modern fundaments, as the principles of freedom and equality embedded in the 
idea of justice, in the core of her defense of democracy. This paradox, at a deeper level, might 
reveal how complex it is to refrain from these modern premises when the debate on democracy 
arises. Besides, it is by reason of this complexity that the critique Mouffe sustains against 
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Habermas may be neglecting the very tension that democracy, for Habermas, unavoidably 
carries.  

The first problem we immediately remark in Mouffe’s analysis of Habermasian model is 
how she treats the idea of the tension between facts and norms in his proceduralist account. When 
she states that Habermas leaves aside, in the quest for rational consensus, passions and affects 
that are part of democratic values64, or when she mentions that Habermas sets up a “strict 
separation between ‘procedural’ and ‘substantial’ or between ‘moral’ and ‘ethical’65, she seems to 
expose a certain misinterpretation of the complex relationship between form and content that is 
the nucleus of his philosophy. The fact Habermas avoids placing any substantiality behind the 
practical discourse, for “under conditions of postmetaphysical thinking, we cannot expect a 
further reaching consensus that would include substantive issues”66, in no hypothesis whatsoever, 
signifies that he makes a strict separation between form and content. What exists is a tensional 
relationship, since the content is construed within procedures, whose validity is conditioned to an 
ongoing practice of rational dialogue. Form and content, procedures and reason interpenetrate in 
one another, and therefore cannot be conceived as strictly separated. Indeed, for a conception of 
limited rationality in a postmetaphysical basis, this strict separation Mouffe advocates against 
Habermas would mean that his theory bears the idea of an absolute knowledge, which is exactly 
the reversal: “in view of the fundamental fallibility of our knowledge, neither of these two 
elements alone, neither form nor substance taken by itself, suffices”67. In Habermas’s theory 
there is not, for this reason, “purely neutral procedures”68, nor is his theory rooted in procedures 
without any “substantial ethical commitments”69, but, instead, in procedures in tension with 
distinct contents (ethical, pragmatic, moral, political, etc), which are, however, not given in 
advance, as a safe argument exempt from being projected onto critical review.  

On the other hand, Habermas is not a dreamer of a consensus70 or of a society with 
“perfect harmony or transparency”71 where rational consensus would totally suppress the 
relations of power72, as if the idea of democracy is to achieve a final point, as if a “final 
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resolution of conflict is eventually possible”73. He is certainly not naïve enough at this point to 
believe that democracy would be better if there were no dissensus whatsoever. Naturally 
Habermas knows antagonisms and different forms of power are necessary for the very dynamics 
of democracy, and this is the reason why the core of his thinking is not characterized by a quest 
for the elimination of antagonism, but rather by the search for an expansion of the institutional 
channels where every individual can have the right to freely and equally exercise her voice. In 
fact, this premise does not appear to be incompatible with Mouffe’s purpose of “[constituting] 
forms of power that are compatible with democratic values”74, as long as there is not, in 
Habermas’s standpoint, a subversion of the facts and norms, but a tension between both. His 
counterfactual presuppositions of communications, after all, are not abstractions totally 
disconnected from the context, but exist precisely to be “detranscendentalized” within the 
practices of social life, and this is what configures the tension in which the other is included to 
the extent that she is treated with equal concern and respect, albeit the impossibility of a total 
accomplishment of this ideal in the reality. Hence, there is not, in Habermas’s thinking, a 
“fantasy that we could escape from our human form of life”75 nor a denial of the ontological 
impossibility of ideal speech situations in the practice of social life76. Moreover, when Mouffe 
argues that her “agonistic model of democracy” works with the tension between “politics” and 
the “political”, she is not distancing radically from Habermas, as long as discourse is unavoidably 
an elementary form of conciliating the distinct manifestations of the ‘political’ in a democracy 
through the participation of individuals in forums where everyone has the right to exercise her 
voice. Her aim to create a “unity in a context of conflict and diversity”77, in the same way, is not 
antagonistic of the idea of a consensus defended by the proceduralist approach. No consensus, 
fallibilist, fragile, unsteady, in democracy, exists without the possibility of being undermined 
within procedures oriented to new consensus. No consensus, accordingly, lives democratically 
without the possibility of heterogeneous opinions, for this would jeopardize the tension between 
form and content. Antagonisms are definitely not forms of irrationalism or archaism for 
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Habermas, nor are they eradicated in his theory, as Mouffe sustains78, but rather they are, as any 
other content, necessary arguments for the dynamics of democracy as long as they feed the 
tension between facts and norms, a tension – it is necessary to repeat in this context – that always 
remains.  

On the other hand, however, Mouffe introduces some relevant aspects for this discussion, 
and they stem from her connection to some of Derrida’s premises. Her argument that Habermas’s 
proceduralist approach establishes the idea of “consensus without exclusion”79 where agonism 
would have been “completely eliminated”80 is, as shown, not entirely correct, but her accent on 
antagonisms, exclusion, violence, passions towards democracy might reveal how asymmetry 
plays a central role in her thinking. She could not release from some modern premises, as the idea 
of justice grounded in equality and freedom, but she brings forth some elements that may 
question those premises. One of these central elements is Derrida’s concept of undecidability and 
the premise of the irreducibility of the other’s otherness as a more adequate way to think of ethics 
and politics81. She sees in Derrida’s elegant and complex proposal the grounds for justifying that 
the heterogeneity and the antagonisms are the primary character of democracy and to demonstrate 
that consensus is impossible, for every decision necessarily yields violence to the other’s 
otherness. Besides, she argues that deconstruction discloses the very instability of any consensus, 
and how this instability can be, at the same time, the risk and the chance of democracy82.  
Democracy, by assuming these premises, would not be, accordingly, a “moment in the unfolding 
reason, linked to the emergence of universalist forms of law and morality”83, but, rather, a 
moment when deconstruction plays its role. Democracy would have conflicts and antagonisms as 
simultaneously “condition of impossibility of its final achievement”84.  

In any case, does this contact with deconstruction make Mouffe’s philosophy thoroughly 
distinct from the proceduralist approach? Certainly it brought her a relevant basis for sustaining 
the emphasis on agonisms, the particular, the singularity of the other’s otherness in her thinking. 
She could, by using Derrida, escape from a certain modern tradition we can still remark in 
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Habermas’s proceduralist account, and develop a theory of democracy that is not founded on the 
premise of a rational consensus, even though consensus somehow is inevitable and necessary for 
democracy. She could use, in some way, différance against consensus. Nonetheless, as 
investigated, by stressing the singular, the particularity, the other’s otherness, Mouffe’s thinking 
could not release from the modern concept of justice, though. She could not run away from the 
premise of freedom and equality that is embedded in every democracy. True, she goes further 
than this modern concept of justice when she examines Derrida’s democracy to come85 and 
friendship86, as the infinite, the promise, the “inaccessible because it is inconceivable in its very 
essence, and hence in its telos”87, which opposes somehow to the modern concept of regulative 
idea, but she could not avoid the element of a reciprocal justice in the end. Therefore, even 
though she highlights the other’s otherness and defends the impossibility of perfect democracy – 
an issue Habermas also remarks -, it seems that there is no possibility of thinking of democracy 
without the premise that every individual has the right to exercise her freedom and equality. The 
quest for unity in the diversity, as she sustains, will inevitably fall into the dilemma of making 
justice to the other, which, still, in a democratic realm, may require that this treatment is carried 
out with the purpose of reciprocity. This is the complexity and the paradox Mouffe’s thinking 
raises: while sustaining the necessity of democracy to think of the singularity of the other’s 
otherness, there is still the demand that the other shares the adherence to the ethic-political 
principles of liberal democracy88. This dualism between liberal democracy, from where originates 
the principle of justice, and the singularity of the other’s otherness is not resolved, accordingly, in 
Mouffe’s thinking. This non-resolution, nonetheless, is not necessarily troublesome: justice and a 
justice to come, or democracy and a democracy to come may not indeed be reconciled. 

7.3.3. The Internal Dialects Between Modern Equality and Individuality: the Symmetry and 
Asymmetry in Christoph Menke’s account 

Christoph Menke investigates how the modern concept of equality, which places the 
premise of equal consideration for everyone in a symmetrical way, may be losing its internal 
relation with inherent asymmetries the very individuality raises. His central thesis – the idea of 
equality should be regarded in a relationship with the commitments from individuality, no longer 
seen in favor of a prevalence of the equality, but rather in dealing with the conflicts emerging 
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from the individuality89 - is a very interesting perception of how this conflict between symmetry 
and asymmetry is a primary concern for the contemporary debates on democracy. He clearly 
intends to provide a reconfiguration of the modern idea of equality by setting up at its heart an 
insoluble and inherently conflictive and paradoxical dialectics with the normative commitment 
towards the individuality90, thereby leading to an ongoing questioning of its basis. By placing the 
individuality in the nucleus of the idea of equality, Menke intends to avoid the modern objective 
comprehension of the individual as a merely a person, a subject, and stress her particular 
qualities, intentions and plans91. He supplements the modern concept of equality with the 
particularity of the other, which is no longer simply regarded as an objective and general 
understanding of person in the modern sense. Equality must deal with the individual as 
embracing his or her “perspectively historical way of self-reference”92. There is a plain purpose 
of understanding her difference, “the difference between what they [individuals] are and want 
from their perspective and what they as equally treated persons may be or want”93. Equality must 
then insert in its basis the other’s otherness, the normative orientation towards the individuality, 
which creates what he calls a “dialectical constitution of equality”94, with two forms of reflection 
that are in an irresoluble connection. On the one hand, there is what Menke calls the Justification 
(Begründung) of equality, which confirms its priority and refers to “notion of rational essence of 
equality (the reason as its essence)”95, which he points out as stemming from modern thinkers 
such as Kant, Mill and Habermas, and, on the other, there is the Questioning (Befragung) of 
equality, which confirms its relativity and relates to the “unfolding of the insoluble antagonisms 
in which it, with the other normative approach, the orientation towards individuality, stands”96, 
whose origins are Burke, Nietzsche and Foucault. Instead of examining the equality by either of 
these two sides, Menke argues that equality has inherently both sides, which raises a distinct 
posture concerning its reflection: it is no longer simply regarded as a process of equal 
consideration, but it also considers the equal determination of the other97 in the nucleus of the 
principle of equality.  
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The conflict, therefore, occurs inside the principle of equality, within its inner core, as 
though each one of these sides were mutually presupposing the other. While equality conflicts 
with other values and norms externally, it is then also internally conflictive by reason of its 
twofold character. The universal character of equality, which ascribes a reified conception of the 
individual as a person or a subject, must be supplemented by the determination of the individual. 
Menke explains how this supplementation can be carried out by arguing that, in all process of 
abstraction leading to a general idea of equal consideration, there is always, in the beginning, an 
act of comparison between a determinate standpoint and others. To establish the equality one 
compares “my wishes, intents, desires and my friends, lovers, neighbors”98 with the others, as 
though they have for me no stronger weight99. Hence, there is a determination of the individual in 
the beginning of the definition of equality, which can be rescued from that reifying abstraction. 
By doing this, the tension between the universal and the particularity of the other leads to a 
dialect movement towards the revision of the concrete exercise of equality: “It justifies and 
questions the equality in one”100. It is this justification and questioning in concert that will 
promote the ongoing active endeavor to do justice to the individual, which is neither merely a 
solidarity towards the other – since, by centralizing the individual, there is a normative 
deficiency101 - nor the abstraction of the universal criterion of equal consideration, for it loses the 
dimension of the other. One makes justice to the individual when the insight into the normative 
need for equality and the repressive consequences of equality are strictly bound to each other102, 
when justification and questioning of equality turns into an always unavoidable practice.  

Menke’s proposal is thus a clear reflex of the perception of the limits of reason: equality, 
in the modern sense of equal treatment, cannot always make justice to the individual, thereby 
producing violence, which makes necessary to be supplemented by an active purpose of 
practicing solidarity towards the other. This manifest intent to make justice to the individual, 
which is more than treating her as an equal among others, is nevertheless marked by continuous 
risk of failure103. There is no safety in the paradoxical and conflictive dialectics between the idea 
of equal treatment for all and the quest for the solidarity towards the other; there is no guarantee 
of achieving a conciliatory solution between both forms of reflection on equality. A conciliatory 
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solution might not be possible at the same time, and this explains why it remains aporetic and 
“cannot be evaded”104. The reason is limited on account of the very limits of the practical 
ability105 of making justice to the other. On that score, his theory could be interpreted as a critique 
of reason106 while, at the same time, by establishing this critique, it also instigates an ongoing 
practice of attempts at doing justice to the individual, which does not avoid the idea of equal 
consideration of all, but is no longer presuming a success and accomplishment of the idea of 
making justice to the individual, either. 

Yet, it seems his theory, by pointing out an inherent conflictive basis of the idea of 
equality, might be lacking the premise that the modern idea of equal treatment of all can already 
absorb the asymmetries of practical life when it is remodeled according to an intersubjective 
basis where citizens manifest their opinions and wills within procedures oriented to consensus. 
Indeed, his theory might be misunderstanding that the abstract and universal idea of equality is 
not incompatible with particular considerations of individual wills and interests in concrete, 
which are, nonetheless, understood, in a postmetaphysical fashion, in accordance with democratic 
procedures of reciprocal agreement. In brief, it might be misinterpreting the tension between form 
and content that is at the core of the proceduralist approach, and which will indicate, in the end, 
that, in democracies, there is no possibility of denying the priority of the premise of equal 
treatment over any other asymmetry, even to make justice to the individual.  

Jürgen Habermas, when he examines Menke’s account, attempts to demonstrate how this 
internal contradiction in the equality principle Menke suggests can be metaphysical. In his 
viewpoint, the modern idea of justice, remodeled discursively, cannot rely on an internal 
contradiction that is as such deemed because it overlooks the inherent complexity of democratic 
procedures aimed at achieving mutual agreement. For Habermas, “only the difference-sensitive 
egalitarian universalism of equal rights can fulfill the individualistic requirement to guarantee 
equally the vulnerable integrity of individuals with distinctive life histories”107. His central 
argument is that, in the origin of the idea of a “dialectical constitution of equality”, Menke 
neglects the procedures taken place previous to the application of equality, particularly the 
procedure of legislation in which different interests are transformed into arguments of 
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discussion108. Moreover, he ignores the premise of self-correcting learning process while using 
the past practices of inequality as examples of an “inconsistency in the underlying idea of civic 
equality itself”109. Unlike Menke, Habermas argues that the fact history has many examples of 
inequality does not immediately culminate in the conclusion that the modern equality principle is 
inconsistent or that those practices can be viewed as “conditions of impossibility”110, since, by 
grasping it according to a procedure carried out without assurances, it is dynamically adapted to 
continuous reforms in concrete throughout the time, which is never neutral, but instead learns 
from the past. By learning from the past in this tension between form and content, the equality 
principle connects itself to institutional procedures of opinion– and will formation, which gives it 
a priority over conceptions of good. Habermas, accordingly, intends to connect Menke’s theory 
with a certain rescue of individual goods in the concept of justice.  

According to Habermas, “the perspective of justice and the perspective of evaluating 
one’s own life are not equally valid perspectives in the sense that the morally required priority of 
impartiality can be leveled out and reversed in favor of the ethical priority of anyone’s particular 
goals in life”111. When Menke, for this reason, ascribes, at the inner core of the concept of 
equality, the solidarity towards the individual and the premise of an unavoidable practice of 
violence to the other to the normative application, he rules out the priority of the questions of 
justice over particular self-understandings, which, in Habermas’s model, were already discussed 
in the procedures of normative justification taken place prior to the application of norms. In other 
words, he inserts an argument that was not subject to critical scrutiny within the context of 
procedures of legislation as a reference to the application of norms. For Habermas, the fact 
asymmetries occur in social life makes evidently complex the application of norms, but it does 
not cause transforming justice into a symbiosis of two opposing perspectives112 that, in the end, 
may consubstantiate a sort of metaphysical thinking. For this reason – and this is the main aspect 
of this analysis -, for Habermas, “a norm can only be appropriately applied on the basis of such 
democratic justification”113 in which the citizens, bound to “procedures of reciprocal perspective-
taking (…), do not want to let their individual goals be restricted in existentially unreasonable 
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ways”114, bringing out thereby the “perspective of justice”115. Menke’s proposal, accordingly, by 
losing the citizen’s perspective, neglects the complexity of the application of justice, which is 
bound to a chain of procedures in which every argument is subjected to critical review – this is its 
postmetaphysical condition: “The non-neutral effects are a theme in the hypothetical scenarios ex 
ante within the public sphere and in the political debates of the democratic legislature and, thus, 
not merely in the later discourse on the application of justice”116. Briefly, the main problem of 
Menke’s proposal resides in adopting an idea of modern equality which does not consider the 
communicative perspective of the citizen within democratic procedures of opinion– and will 
formation, and places rather a complex charge to the applicator of the norm, who will decide by 
herself the desideratum of a certain idea of justice rooted in a symbiosis that is, ultimately, 
metaphysical. It is for this reason that asymmetries, in Habermas’s theory, are projected onto 
those procedures, with the priority of justice as equal treatment for all, and not as a final 
consideration the applicator of the norm, the judge, will define as an internal contradiction of the 
idea of equality: “The asymmetric restrictions that are accepted on normative grounds are an 
expression of the principle of civic equality no less than the norm itself – and not, as Menke 
maintains, an indicator of its ‘internal heterogeneity’”117. 

The critiques Habermas brings forward are crucial for the investigation here, for Menke’s 
approach seems to attempt to conciliate, paradoxically concluding that they are irreconcilable, the 
modern principle of justice and the need for an asymmetrical care or solidarity towards the other. 
He sets up, in the nucleus of the idea of equality, an irresoluble conflict, which demonstrates that 
Menke, as Derrida before, is not satisfied with the idea that equal treatment for all is enough for 
the idea of equality, and consequently for the premise of justice. In comparison with Mouffe, 
which seems ultimately to fall into the unavoidably of reciprocal justice, albeit her stress on 
antagonisms, undecidability118, and inherent conflicts taken place in democracies, Menke seems 
more radical on account of his manifest accent on the particular in the inner core of equality 
principle, while, simultaneously, not abandoning the need for equal consideration for all, which 
stands in conflict with the individuality. Mouffe, while still sustaining the demand of the other to 
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share adherence to ethic-political principles of liberal democracy119, paradoxically attempts to 
uphold the premise, clearly influenced by her immersions in Derrida’s thinking, of an attack to 
universalism and rationalism120, which, as shown, does not seem well resolved in her thinking. 
Menke, by the same token, is also an exponent of the limits of reason by stressing the other side 
of equality, that is, the solidarity towards the other, but his thinking seems more justified on 
account of his critical acceptance of modern rationalism while radicalising it on the basis of a 
negative-dialects that has much of Adorno’s thinking, but also of Derrida’s deconstruction.  

Menke’s concern with the internal conflict of the very concept of equality seems to grasp, 
consequently, more correctly what undecidability sets forth: it is not an anti-rationalist response 
to the universality inscribed in the core of the relationship between law and justice, 
constitutionalism and democracy, which ultimately would result in the accent on the 
particularities, the agonisms, the other. Undecidability resides instead in the tension between both 
sides, the calculable and the incalculable, and this is the reason why it does not abandon, in the 
very premise of law, the requirement of equal treatment for all. However, it establishes that, on 
the other hand, the justice to come, as a non-reciprocal and disinterested justice to the other, is in 
a tension with the law that will reveal the complexity of the normative application. Menke, for 
this reason, uses a distinct argument in comparison with Mouffe to criticize Habermas’s 
rationalism: it is no longer an attack on consensus, rationalism and universalism, but an attack on 
the loss of the other facet of equality that this rationalism seems to lack, which is inherently in 
tension with the latter. 

Nonetheless, similarly to Mouffe’s approach, Menke’s proposal seems to confront the 
boundaries of democracy. The accent on the individual, the particular, the other might reveal a 
certain metaphysics, and indeed result in authoritarian practices of normative application. 
Habermas, for this reason, critiques Menke’s approach on account of his lack of a more careful 
analysis of how the equality principle plays a fundamental role in procedures of opinion– and will 
formation. In sum, Menke’s approach might not be adequate for democracy where the voices of 
all individuals are examined as arguments in a chain of institutional procedures. In the reality of 
normative application in a democratic basis, these institutional procedures are deemed 
indispensable to not transforming reciprocal justice into a value as any other, not conditioning the 
equal treatment to a particular interpretation of an individual will or interest. There is a clear 
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differentiation between discourses of justification and discourses of application that is viewed as 
the condition for democracy, and it is not the accent on a non-reciprocal care or solidarity that 
one can rule out this presupposition, even because the asymmetries are indeed interpreted as 
arguments in justification discourses. Consequently, by assuming this premise, the irreconcilable 
character of an inner conflictive principle of equality fails to face the dilemma of applying the 
norm democratically. And this might explain why Mouffe could not avoid, lately, the premise of 
reciprocal justice.  

On the other hand, nonetheless, we can question that Habermas’s association of the non-
reciprocal justice with the idea of an ethical value raised by an individual might be 
misinterpreting the complexity of this asymmetrical justice. Indeed, we could question whether 
the asymmetries should, in fact, be merely an argument of discourses of justification, whereas the 
discourses of application should rely solely on the presupposition of reciprocal justice. Perhaps, 
the stress on the other’s otherness may be a pertinent concern of the applicator of the norm, while 
not forgetting naturally the premise of equal consideration of all. The question, therefore, goes 
directly to the core of the problem here raised: is it possible to conciliate intersubjectivity with 
différance? 

7.3.4. The Resolution as a Non-Resolution: The “Irresolvable But Productive Tension” 121 
Between Différance and Intersubjectivity in the Quest for Justice 

Chantal Mouffe’s agonistic model of democracy raises the problem of how the accent on 
the particular, the singularity of the other’s otherness can conflict with the premise of rational 
consensus inscribed in Habermas’s account. In turn, Christoph Menke’s proposal attempts to 
justify an inherently dialectic conflictive and paradoxical relationship at the core of the equality 
principle. Both, in different ways, intend to establish the need for the particular, the antagonist, 
the other’s otherness in opposition to a certain abstraction, objectivism the modern idea of justice 
sets forth within the democratic context. They are the expression of a certain discontentment with 
the simple application of the premise of equal consideration for all, and are also theories that 
transit between a certain presence of modern premises and strong influences of 
deconstructionism. Even though both might raise some doubts about the way they interpret the 
tension between form and content that is in the core of Habermas’s proceduralist approach, they, 
on the other hand, suggest a fundamental question that surrounds the conception of limited 
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rationality we can extract from the tension between facts and norms: is it possible to conciliate, in 
a constitutional democracy, intersubjectivity and différance? In other words, is it possible to 
reconcile the quest for rational consensus while keeping open the possibility of différance? Is 
there space in the democratic procedures of opinion– and will formation for asymmetrical forms 
of integration, where we could think of “an equality that would not be homogeneous, that would 
take heterogeneity, infinite singularity, infinite alterity into account”122? Is it possible to bring out  
différance to the nucleus of democratic procedures of normative application? Could it indeed 
provide more justice, within the context of democratic procedures of opinion– and will formation, 
to the individual than the premise of equal consideration for all? And finally, could it bring forth 
a response to legal adjudication?123 

These questions enter into the core of the construction of a conception of limited 
rationality, for they show that reason, if not able to include entirely the other in symmetrical 
considerations of equality and freedom, cannot thoroughly achieve, when différance radicalizes 
it, the other’s otherness, in the asymmetrical promise of the to come, of a justice to come. Reason, 
accordingly, has its boundaries delineated by the impossibility of inserting every individual into 
the procedures oriented to mutual understanding and mostly by its incapacity to reach, within 
constitutional democracies, the “unconditional hospitality that exposes itself without limit to the 
coming of the other”124. By the same token, if, on the one hand, tolerance appears as an inevitable 
price of any constitutional democracy with distinct worldviews125, this price may come with an 
excessive cost for taking into account the “infinite alterity”126, showing thereby how reason 
coexists with an agony of not being able to end up in a resolution to this impasse. 

A conception of limited rationality thus interprets and assumes this agony as an 
interminable movement towards the other, even if reason cannot entirely achieve the other. It 
directs to the alterity in the certainty that any resolution is, in fact, a non-resolution. Whereas we 
must acknowledge that an idea of symmetrical justice, as equal concern and respect, might best 
conciliate with the characteristics of constitutional democracies, particularly in virtue of the need 
to institutioanlize mechanisms to include the other as an equal among the others, the 
dissatisfaction with symmetrical justice and the accent on asymmetrical ways of including 
unconditionally every individual brings to the fore an even greater attitude to intervene in 
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practices of social life as a means to open up the possibility of “[calling] for a consideration of a 
certain infinite heterogeneity”127, even if it is “an infinite distance”128. The accent on reason, due 
to its boundaries, becomes then an accent on the equality as difference, as paradoxes of the same 
concept, but now acknowledging that its limits might also reside in the very limits of 
constitutional democracy. For constitutional democracy, while calling for this to come, cannot 
even guarantee equal concern and respect, reason is constrained by the mpossibility of 
democracy, by this “theme of a non-presentable concept”129. The question that Derrida ends his 
Politics of Friendship with – “when will we be ready for an experience of freedom and equality 
that is capable of respectfully experiencing that friendship, which would at last be just, just 
beyond the law, and measured up against its measurelessness?”130 – shapes, hence, the conclusion 
that reason is limited on account of the impossibility of justice, which is the other facet of the 
impossibility itself of democracy.  

For this reason, the possibility of conciliating intersubjectivity and différance within 
constitutional democracies leads us to the conclusion that, despite both interacting with each 
other and paradoxically complementing and contradicting each other, a possible resolution of this 
deadlock is the perception of its non-resolution. But it is this non-resolution that is a condition for 
its interminable attempt to resolve it here and now in the practices of social life. While there is a 
quest for achieving a consensus in the dissensus itself, while there are “symmetrically distributed 
rights and duties”131, there is also the exigency of keeping open the possibility of différance, as a 
radicalization of symmetrical justice, as a relationship with the other without presupposing any 
reciprocal duties. Both the “affective level of sympathy and affection to my asymmetrical 
obligations”132 and the respect as “moral persons just like everyone else”133 enters somehow into 
this process.  While there is the search for treating every individual as an equal among others, 
there is also the quest for attempting to reach the other’s otherness, as an unconditional and 
nonreciprocal concern with the individual’s well-being, as an “unlimited care”134.  

True, by focusing on proceduralism, one could argue that this quest for the to come, as a 
promise, might lead to a rescue of an axiological point of view that was not inserted into 
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institutional discourses of justification. However, the accent on the “exceptional singularity”135 
might also reveal how limited constitutional democracy is, while highlighting democracy as the 
only system that expresses the “right to self-critique and perfectibility”136, whose limits “translate 
or call for a militant and interminable political critique”137. If, with Axel Honneth, we could 
sustain that “this conflict is irresolvable because the idea of equal treatment necessitates a 
restriction of the moral perspective from where the other person in his or her particularity can 
become the recipient of my care”138 - otherwise the very idea of constitutionalism and democracy 
is put in jeopardy - on the other, we could conclude that “this conflict is productive because the 
viewpoint of care continually provides a moral ideal from which the practical attempt to 
gradually realize equal treatment can take its orientation – in a self-corrective manner”139. 
Naturally, it is possible to argue that, in constitutional democracies, this unresolvable conflict 
could, nonetheless, point to the primacy of the symmetrical justice, especially when individuals 
can participate in procedures oriented to mutual understanding, while reserving for those who are 
incapable of integrating those discourses an obligation to care and benevolence140. But, in any 
case, we could not deny that, in this debate between différance and intersubjectivity, the 
symmetrical justice received its “equally necessary counterpoint because it [supplemented] this 
principle of justice by the principle of unilateral, entirely disinterested help”141, leading then to an 
“irresolvable but productive tension that prevails in the domain of moral”142.  If, in any case, this 
might raise doubts whether this concern with care would not be found somehow in the idea of 
intersubjectivity itself143, différance certainly brought it to the fore. And by bringing différance to 
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the fore, the constitutional democracy has its tensions and complexities enhanced, while 
expanding its capacity to learn from this process. A learning, though, that occurs by always 
acknowledging the boundaries of constitutional democracy of making justice to the other, in this 
“irresolvable but productive”144 tension between intersubjectivity and différance. A learning thus 
that recognizes the very limits of reason.  

7.4. Final Words 

After the investigation of the metaphysics embedded in the structure of balancing in the 
last unit, especially in the way Robert Alexy justifies it – which, indeed, can be extended to some 
of the practices of the constitutional courts examined in the first unit -, this chapter aimed at 
unfolding the conception of rationality through the dialogue between Derrida’s différance and 
Habermas’s intersubjectivity. First, it examined the possible connections that could be found 
between both authors, as well as some insurmountable divergences. In this regard, we could 
observe that, through different perspectives, they have a clear notion of the boundaries of reason, 
insofar as they remark that: first, there are no assurances between the reality and their quasi-
transcendentalism nor can knowledge be heuristically apprehended through some abstract 
formulas and criteria, for it is fragile; second, history, with its complexities and tensions, while 
shaping reason, cannot be, nevertheless, thoroughly recollected and gathered by reason; third, it is 
impossible to entirely include the other or make justice to the other. These boundaries of reason, 
nevertheless, do not lead to a passivism towards the world, but rather to an active attitude here 
and now, both in the quest for keeping consistent this heritage, always submitted to critique or 
deconstruction, and in the quest for making justice to the other.   

In this investigation in particular – justice -, as long as it is the most complex theme when 
différance and intersubjectivity are placed side-by-side, this chapter examined possible theories 
that attempted to make this connection. First, it discussed Chantal Mouffe’s “agonistic model of 
democracy”, according to which it is necessary to establish the idea of a “consensus without 
exclusion”145, thereby inserting the asymmetry at the core of democracy. But, even though 
Mouffe brings forward some elements of the idea of Derridian différance, we concluded that her 
theory, contrary to her opinion, might not be so different than the stress on intersubjectivity that 
Habermas works with. Second, it discussed Christoph Menke’s proposal to an internal 
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relationship between modern equality and individuality, in order to show that a possible 
irresolvable tension between symmetry and asymmetry might be necessary, for the idea of equal 
treatment and respect cannot always make justice to the individual. If, on the one hand, we could 
verify that, with Habermas, this understanding might create a risk of confusion between 
discourses of justification and discourses of application in constitutional democracies, on the 
other, though, Menke’s proposal opened up the space to discuss the idea of an “irresolvable but 
productive tension” 146 in the core of the concept of justice. With the previous comprehension of 
the boundaries of reason in what refers to history, we could then unfold the conception of limited 
rationality.  

The conception of limited rationality, as this chapter aimed at exploring, derives not only 
from the tensions and complexities of a history hermeneutically gathered in every new event, but 
also on account of the impossibility of achieving the other’s otherness, either as the premise of 
equal consideration and respect or the to come, whose conciliation, indeed, results in a resolution 
as a non-resolution. It is a productive tension that orients constitutional democracy, in all its 
institutional forums, as the judiciary, to promote, more and more, albeit entirely unattainable, 
justice to the other. The “irresolvable but productive tension”147 of justice associated with the 
incapacity to entirely recollect and gather the complexities and tensions of a certain reality, in an 
interpretative reconstruction in which there are no assurances nor certainties, consubstantiate then 
the two premises of a conception of limited rationality, one that acknowledges the tensions and 
the intricate problems of constitutional democracy as the recognition of its boundaries. This 
conception of limited rationality, which more adequately corresponds to the characteristics of 
institutional procedures where constitutionalism and democracy, law and justice, as double binds, 
realize themselves in the practices of social life, reveals that it is not a finished product of a 
certain knowledge or a way of constructing knowledge. It is rather the result of the perception of 
its unfinished quality, which is polished or likewise unpolished in every new event, in every new 
interpretation; a practice indeed that, while attempting to conciliate the quest for the other and the 
historicity, is constrained by the impossibility of entirely reaching the other and the fragility of 
any inherited and projected certitude.  

In this regard, this discussion furnishes the assumptions we must acknowledge in order to 
face the discussion of a limited rationality applied to the realm of legal adjudication. For 
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adjudication obviously inherits many of these tensions of constitutional democracy, the 
conclusion is also that a conception of limited rationality in the realm of adjudication absorbs 
those two premises: the “irresolvable but productive tension” of justice and the fragility, 
notwithstanding its inexorability, of history, of institutional history. How they appear in this 
debate and how they connect with the institutional history of Germany and Brazil, as we 
examined in the first unit, is the theme of the next chapter. Legal adjudication, while undertaking 
a conception of limited rationality, radicalizes its practice as an activity designed to promote 
justice to the other, a complex task in plural societies characterized by a multiplicity of 
worldviews. This complexity reflects upon the collision of principles. This is where a conception 
of limited rationality confronts with the idea that a methodology, as long as fulfilled with 
arguments, yields rationality to decision-making. For a conception of limited rationality refers to 
the tensions history brings forth and the impossibility of justice, there cannot be a silence in this 
matter. For the silence would mean the consent to institutional practices that neglect or erode the 
complexities and the tensions those two premises embedded in the conception of limited 
rationality reveal, a defense of limited rationality in decision-making is indeed a defense of 
constitutional democracy.  
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CHAPTER VIII 
BETWEEN DIFFÉRANCE AND INTERSUBJECTIVITY: THE CONCEPTION OF 

LIMITED RATIONALITY IN THE REALM OF CONSTITUTIONAL ADJUDICATION 

8.1. Introduction 

When intersubjectivity and différance are presented side-by-side, while being 
irreconcilable, they open up the problematization of the other within the context of constitutional 
democracies, and, in this case, they are complementary. Whereas intersubjectivity indicates the 
need to include the other in procedures oriented to mutual understanding, différance inscribes, as 
Benhabib says, the “agony of not being able to reach the ear of the other, of the inability to 
communicate”1, as a radicalization of the premise of equal consideration and respect. In both 
circumstances, the concern with the other is clearly presented; however, intersubjectivity works 
with the premise of reciprocal justice, whereas différance indicates a unilateral and radical 
nonreciprocal concern with the other. Intersubjectivity, accordingly, seems more connected to the 
institutional ground of democracies where individuals are regarded as equal participants in the 
public sphere, and can thus articulate their wills and opinions within democratic forums. 
Différance, on the other hand, regards to a care with the other, particularly those who cannot 
immediately articulate their opinions in practical discourses, and, as such, cannot exercise their 
citizenship as equal members of a determinate community. As shown in the last chapter, both 
intersubjectivity and différance promote, in the domain of constitutional democracy, an 
“irresolvable but productive tension”2, reinforcing thereby the quest for alterity within the own 
boundaries of a reality characterized by some “stable [points] of reference”3 that can fail at any 
time. But how could intersubjectivity and différance, by modeling a limited conception of 
rationality, be articulated in the practice of legal adjudication? And how could they reflect upon 
the two constitutional realities – Germany and Brazil – that were examined in this research? 

For this reason, as a counterargument to the defense of rationality of balancing in the 
realm of constitutional decision-making, this chapter aims at extending the conception of limited 
rationality that we formerly examined within the context of constitutional democracy to the 
debates on constitutional adjudication. Inasmuch as the metaphysical standpoints of Robert 
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Alexy’s idea of rationality of balancing were already presented by means of deconstruction4 and 
proceduralism5, as well as discussed the metaphysics embedded in the practice of constitutional 
courts6, the problem now shifts to understanding what this limited rationality means for decision-
making and how it can be applied to the problem of constitutional adjudication. The final thesis 
of this research is that a dialogue between Différance and Intersubjectivity, notwithstanding their 
insurmountable divergences, shapes a complementary approach for constitutional decision-
making in the realm of indeterminacy of law. In fact, they model an adequate comprehension of 
limited rationality in this realm of interpretation and application of constitutional principles. In 
this respect, their points of contact can be developed by focusing on the two previous 
fundamental premises we could extract from the construction of a conception of limited 
rationality in the last chapter: the “irresolvable but productive tension”7 of justice and the 
incapacity to entirely recollect and gather the complexities and tensions of a certain reality, in an 
interpretative reconstruction in which there are no assurances and certainties.  

As regards these purposes, we will develop this chapter in two central topics. First, we 
will develop the theoretical analysis of how a conception of limited rationality appears in the 
realm of constitutional adjudication (8.2). In the sequence, the investigation will stress how this 
conception of limited rationality could be reconstructed in the practice of decision-making. For 
this purpose, a primary issue will be to explore it in a critical reconstruction of German and 
Brazilian constitutionalisms (8.3), and then, in order to expose how a conception of limited 
rationality would lead to a argumentation in constitutional adjudication that differs from the idea 
of balancing, the accent will be on case study through the reanalysis of the three cases – the 
Crucifix case (8.4.2), the Cannabis case (8.4.3) and the Ellwanger case (8.4.4) – that initiated this 
research. By exposing how a judge aware of the boundaries of reason would sustain her 
arguments in constitutional cases, the research ends by connecting the theoretical analysis with 
the effective practice of decision-making, showing thereby a real concern with elaborating a 
reflexive thinking that, by paraphrasing Derrida’s words, indeed attempts to express a militant 
and interminable critique8 of German and Brazilian constitutional realities.  
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8.2. The Conception of Limited Rationality in the Realm of Legal Adjudication: 
Intersubjectivity and Différance in a Complementary Fashion 

In the sixth chapter, while criticizing the central premises of Robert Alexy’s defense of 
the rationality of balancing, Habermas’s proceduralist model applied to legal adjudication, as a 
reconstruction of Klaus Günther’s and Ronald Dworkin’s legal theories, provided a very robust 
response to the indeterminacy of law in adjudication, one that seems much more adequate for the 
dilemmas of constitutional adjudication than balancing in the way, in some cases, constitutional 
courts deploys and Alexy justifies it. Basically, it showed that, in legal reasoning, there must be: 
first, a clear differentiation between discourses of justification and discourses of application; 
secondly, the quest for the “single right answer”; third, the accent on procedures of opinion– and 
will formation directed towards mutual understanding. On the basis of this thinking, we could 
already unfold relevant aspects of a conception of limited rationality. By the same token, when 
we examined, in the fifth chapter, Derrida’s premises also applied to the problem of balancing, 
relevant aspects of this debate likewise appeared. Now, the purpose is to make explicit how a 
conception of limited rationality as worked in the previous chapter seems to be a more adequate  
response to the main dilemmas of constitutional adjudication. Specifically, the purpose is to 
radicalize even more the premises of Habermas’s response to the indeterminacy of law in 
adjudication through the dialogue between him and Derrida. Furthermore, by revealing the 
connections between both, we will already be able to prepare the perception that, from 
Habermas’s response to the indeterminacy of law as worked in the sixth chapter, followed by 
productive tension between intersubjectivity and différance discussed in the last chapter, it is 
possible to envisage the application of the conception of limited rationality directly to cases.  

In this regard, when we place Derrida’s deconstructionism and Habermas’s proceduralism 
side by side, as we did in the last chapter, two fundamental premises gains relevance: first, the 
incapacity of reason to recollect and gather all the complexities and tensions of a certain reality 
characterized by different worldviews, leading thereby to the perception of the inexistence of any 
assurance in this process, for there is always a continuous questioning of any certainty, and, 
second, the incapacity of reason to entirely reach the other, in which the tensional but productive 
relationship between intersubjectivity and différance appears as a radicalization of justice. These 
two premises, when transported to legal adjudication, can be examined by stressing three central 
propositions: first, the accent on the singularity of the case and the disbelief in any general 
methodology providing a safe way to a rational response through analytical criteria and formulas 
in the realm of legal adjudication; second, the concern with the consistency of the system of 
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rights and with its enforceability in the quest for justice; and, third, the context-transcendent 
presupposition of justice in a tensional relationship with the reality. 

The first proposition refers to the disbelief in abstract methodologies that could provide 
some safety guarantees or even the criteria for achieving rationality in the negotiation between 
the calculable and the incalculable or in the procedures oriented to mutual understanding, as we 
could remark in Alexy’s defense of the rationality of balancing. In both Derrida’s and 
Habermas’s accounts, it is clear that the quest for justice in legal reasoning cannot be reduced to 
the deployment of a certain methodology yielding beforehand some “rational” standards, 
analytical criteria, formulas to control the arguments in a “logical” basis. If both thinkings are 
taken seriously, no general rule or formula is then able to control or regulate the tensions and 
complexities of any practice, any action, for every context is singular, thereby producing more 
complexities and openness to new interpretations. Rationality, at least one that acknowledges its 
boundaries, does not reside, for example, in the prior definition of the general statement that, 
when the judge is confronted with a collision of principles, she must carry out a proportional 
application of legal norms and values, as a means to achieve a “rational” solution. Instead, for 
rationality is limited, rather than focusing on the quest for rationality in the definition of general 
standards, the accent transfers itself to the singularity of the reality, from where the complexities 
of decision-making arise. Therefore, it starts by centering on the case and exclusively on its 
features, which are integrally considered. Only after examining these features of the case, the 
judge can then grasp which legal norm is appropriate to the case. She starts thus by 
acknowledging that, since rationality is limited, there cannot be any previous assurances, as those 
“rational” methodological standards, in the process of decision-making. For this reason, more 
than the search for these standards, a conception of limited rationality orients towards the posture 
the judge must assume in the practice of decision-making.  

In Derrida’s thinking, if the context, the singular is put in jeopardy in the negotiation 
between law and justice, the possibility of justice in its own impossibility is undermined. In 
Habermas’s viewpoint, if the singularity of the case is overcome by the interest in applying the 
law as if legal adjudication were similar to the discourse of justification – and thus oriented to 
satisfying a general societal interest -, the risk of turning justice, as equal consideration of all, 
into a conception of good is imminent. The direct consequence is that, in both accounts, the 
accent on the particular, the context results in the conclusion that there is no more justice to the 
case, albeit never achievable and differently considered in both theoretical perspectives, than not 
reducing the complexities stemming from the situation to some pre-determined patterns. 
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Rationality lies in the very negotiation between the calculable and the incalculable or in the 
procedures oriented to mutual understanding, which discloses the tensions and complexities of 
this process while never being a guarantee of success, for reason is fragile, limited and can 
produce its own reversal. In other words, it means that the development of legal adjudication is 
intimately related, in the first instance, to iterability, which establishes historically its own limits 
through a process of reinterpretation and invention regarding to the context as a means to create 
something new, and unveils the capacity of self-critique and perfectibility9 of its negotiation in 
every new event. Or it means, in the second instance, that legal adjudication learns from history, 
as a self-correcting learning process, and hence reason has its boundaries in the continuum of 
democratic procedures carried out by focusing on the tension between facts and norms, that is to 
say, on the procedures oriented to achieving mutual consensus, thereby realizing, more and more, 
justice as equal consideration and respect.  

The second proposition is concerned with the consistency of the system of rights and with 
its enforceability in the quest for justice. Both Derrida and Habermas stress the intrinsic 
enforceability or deontology of law as a fundamental piece of the quest for justice. By 
acknowledging the boundaries of reason, both Derrida’s and Habermas’s premises bear the 
requirement of keeping consistent the system of rights and enforce it in every new situation 
while, simultaneously, reinventing it. There is, accordingly, a tension that is translated into the 
negotiation between law and justice (or constitutionalism and democracy) or in the procedure 
taken place between facts and norms, which points to the need to carry out out a continuous self-
critique that will reinforce the system of rights itself. The accent on the enforceability or the 
deontology of law against possible reductions of its authoritative character in legal reasoning are 
clearly presented in both thinkings, which could shape, through distinct standpoints, a robust 
critique of balancing as analyzed in the previous chapters. There is no possibility of thinking of 
justice, either in Derrida’s account of the to come or Habermas’s premise of equal consideration 
and respect, without acknowledging that the application of law must reinforce the law and not 
diminish its authoritative character by proportionally equalizing it with other axiological points of 
view in a teleological basis. Legal adjudication, accordingly, must observe legal principles that 
have been historically framed and accepted as legitimate in order to make justice to the case; it 
must understand, as a consequence, its position in the chain of democratic procedures in which 
the negotiation between constitutionalism and democracy, law and justice, or, if it is to take the 

                                                
9 Ibid.  
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Habermasian language, the procedures oriented to reaching agreement take place. By the same 
token, we can achieve this conclusion either by focusing on the idea of iterability and 
autoimmunity that is in the core of Derrida’s thinking, which points to an interaction between the 
constative and the performative, or in Habermas’s accent on self-correcting learning process, 
which consubstantiates boundaries within the democratic procedures oriented to rational 
consensus.   

The third point of contact can be visualized in the existence, in both thinkings, of a 
context-transcendent presupposition of justice in a tensional relationship with the reality. As we 
examined in the last topic, this theme is certainly one of the most complex when we construct a 
conception of limited rationality by placing side-by-side Habermas’s and Derrida’s account. 
Habermas accounts for a symmetrical justice focused on the safeguard of equal concern and 
respect as the only one compatible with the institutional background of complex societies that are 
not restrained by a particular conception of good. In constitutional democracies, accordingly, 
“individuals expect from one another an equal treatment that assumes that each person treats 
everyone else as ‘one of us’”10. Derrida in turn sets forth a conception of asymmetrical justice, as 
the to come, a justice to come, which is linked with the “singularity of an alterity that is not 
reappropriable by the ipseity of a sovereign power and a calculable knowledge”11. Accordingly, 
even though both underline the quest for alterity, the way they announce it is different. 

As the inseparable companion to the law, as condition for transformation, history and 
perfectibility of law12, Derrida constructs his account of justice by focusing on the three aporias 
épokhè and rule”13, “the ghost of the undecidable”14, and “the urgency that obstructs the horizon 
of knowledge”15. The first one leads to the requisite that any judge must take a decision that is 
“both regulated and without regulation”16; the second one leads to the insertion of undecidability, 
as a “[deconstruction] from within [of] any assurance of presence, any certitude or any supposed 
criteriology that would assure us of the justice of a decision”17; and the last one points out to the 
exigency that a decision must be taken here and now, exposing then, as Menke suggests, a 
“conflict with practice – the conflict with the attempt to bring about justice through our own 

                                                
10 Jürgen Habermas, "On the Cognitive Content of Morality," Proceedings of the Aristotelian Spociety 96 (1996): 343.  
11 Derrida, Rogues: Two Essays on Reason, 148.  
12 See Ibid., 150.  
13 Jacques Derrida, “Force of Law: The 'Mystical Foundation of Authority',” Cardozo Law Review 11 (1990): 961.  
14 Ibid., 963.  
15 Ibid., 967.  
16 Derrida, “Force of Law,” 961. 
17 Ibid., 965.  
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conduct”18. Justice, while inseparable of the law19, even to avoid the possibility of a decision be 
“governed by the caprice or partiality of the subject who decides”20, shows that the judge cannot 
be merely attached to the law or to the calculable. There is, in the movement of interpretation and 
application of law, a moment of faith that guides the judge towards the construction of something 
new while, at the same time, “[appealing] to juridical determinations and to the force of law”21. 
But justice has this asymmetrical character, which differs from Habermas’s symmetric 
perspective of equal treatment. The consequence is that, if we take his premises as a point of 
departure, it is possible to sustain that the judge, in different concrete cases, must complement the 
symmetrical concept of justice as equal treatment with the perspective of care, of a disinterested 
benevolence towards the other. This thinking, nevertheless, might not gather that, in the very idea 
of equal concern and respect, as Honneth argues, “there exists a series of special arrangements 
that see to it that, from within these legal relations themselves, the individual case is considered 
as comprehensively as possible and in a manner that Derrida can only imagine as the addition of 
a goodness or care perspective from without”22. The question, therefore, that challenges us here is 
exactly how this relationship between différance and intersubjectivity reflects upon the practice 
of legal adjudication. 

A serious concern is the possibility of bringing to the practice of adjudication conceptions 
of good that were not subject to critical scrutiny in the realm of discourses of justification23. An 
axiological viewpoint, accordingly, appears in the final moment of a set of institutional 
procedures, allowing then the judge to temper his concern with equal treatment with a sentiment 
of care towards the individual. But, by doing so, the possibility of losing the institutional grounds 
circumscribing the activity of adjudication might increase, thereby opening up the space for 
subjectivism and decisionism. Indeed, this is a serious concern, especially when we could argue 
that, in the procedures oriented to mutual agreement taken place in legislation, that is, in 
discourses of justification, this concern with the other, achieving thereby those asymmetrical acts 
of care and benevolence, can appear as arguments for critical scrutiny. In a constitutional 
democracy characterized by distinct institutional deliberative procedures, the quest for 
symmetrical justice arrives thus as a prevalent element over any other asymmetrical perspective 

                                                
18 Christoph Menke, "Ability and Faith: On the Possibility of Justice," Cardozo Law Review 27 (2006): 601.  
19 See Derrida, Rogues: Two Essays on Reason, 150. 
20 Menke, “Ability and Faith: on the Possibility of Justice,” 602.  
21 Derrida, Rogues: Two Essays on Reason, 150.  
22 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 315.  
23 See the analysis of Christoph Menke’s theory in the last chapter (topic 7.3.3). 
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concerning the relationship with the other. This Habermas’s intuition might best correspond with 
the expectancy of individuals that intend to treat one another as equal members of a certain 
community, as a way to construct a self-reflexive community. Albeit this understanding, 
however, we could not neglect that, by stressing différance, more than a certain accent on 
communicative potentialities of the individuals, an agony as an interminable movement towards 
the other comes to the fore. More than an accent on argumentative reason, a certain sensibility to 
the different24 emerges as a new message for legal reasoning.  

The practice of decision-making turns then, while acknowledging the boundaries of 
reason, into a mechanism to safeguard equality as difference, without this meaning that a possible 
conciliation between intersubjectivity and différance was achieved. Rather both interconnect with 
each other without providing any resolution; it is a resolution as a non-resolution. The decision, 
while guaranteeing to the individual his condition of equal through the impartial principle of 
treating like cases alike, should also be aware of the need to open it up to  différance, as a self-
corrective process. As Honneth argues, “this conflict is productive because the viewpoint of care 
continually provides a moral ideal from which the practical attempt to gradually realize equal 
treatment can take its orientation – in a self-corrective manner”25. True, this openness to the 
asymmetrical acts of care that every decision might carry does not mean that it will rule out the 
primacy of symmetrical justice, but it will also acknowledge its insufficiencies, as a reflex of the 
insufficiencies of constitutional democracy. By bring into focus the different, constitutional 
democracy learns from its own incapacity to insert every individual into procedures where she 
could exercise her communicative potentialities. By the same token, legal adjudication learns 
from its inability to make justice, not only in the sense of equal treatment, but also of realizing 
the “call of the other, the arrival of the other, of an event”26. Constitutional democracy learns 
from the perception itself of the limits of reason. Legal adjudication in turn learns from the 
consciousness of the boundaries of reason. Intersubjectivity and différance, accordingly, promote 
a “irresolvable but productive tension” 27 that might, also in the realm of legal adjudication, 
foresee, perhaps as faith, what Miroslav Milovic called “a new self-reflexive community of  
différance”28.  

                                                
24 See Miroslav Milovic, Comunidade da Diferença (Ijuí, RS; Rio de Janeiro: Unijuí; Relume Dumará, 2004), 131.  
25 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 315.  
26 Jacques Derrida, "A Response to Simon Critchley," in The Derrida-Habermas Reader, ed. Lasse Thomassen (Edinburgh: 
Edinburgh University Press, 2006), 113.  
27 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 319.  
28 Miroslav Milovic, Comunidade da Diferença (Ijuí, RS; Rio de Janeiro: Unijuí; Relume Dumará, 2004), 132, translation mine.  
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8.3. The Conception of Limited Rationality Within German and Brazilian Constitutional 
Realities 

With those three propositions emerging from the very limited character of rationality, and 
after having examined how it best handles the complexities and dilemmas of constitutional 
democracy and, specifically, legal adjudication, the final analysis of this research concentrates on 
the extension of those conclusions to the reality through a brief critical reconstruction of the 
historical background of German and Brazilian constitutionalisms and some of their 
constitutional cases29. If, in the last unit, we attacked the most influential conception of rationality 
emerging from these characteristics of activist constitutional courts, now it is time to attack 
directly these realities through the conception of limited rationality. It is hence a further step 
towards the conclusion that, while we disclosed the metaphysics embedded in Alexy’s defense of 
the rationality of balancing, there was also, reflexively, a disclosure of the metaphysics existent in 
the practice of the constitutional courts examined in the first unit. In this respect, the purpose here 
is to investigate how the acknowledgment of a conception of limited rationality would point out a 
possible different scenario where constitutional courts – the Bundesverfassungsgericht (BVG) 
and the Supremo Tribunal Federal (STF) –, rather than transforming their activism into a 
protective duty towards the social values in general, would concentrate their efforts on 
safeguarding the constitution: first, by focusing on the singularity of the case, not reducing then 
its complexities to some pre-determined formulas and patterns, as if they were a sign of 
“rationalization” of decision-making, which, in other words, means that, if the judge deploys a 
general and abstract method, it is there for the case and its particularities, not the case and its 
particularities are there for the method; second, by continuously keeping it consistent all through 
their decisions, showing thereby a real concern with the institutional history and the authoritative 
or deontological character of the system of rights; third, by orienting themselves to the quest for 
the other, grasping then the conflictive but productive tension that is the basis of the relationship 
between constitutionalism and democracy, between law and justice. 

In the second chapter, the analysis focused on German constitutionalism and BVG’s 
development throughout the history, as a means to verify how the deployment of balancing 
harmonized coherently with the increasing BVG’s activism and casuism30, indeed, with the 
construction of a conception of constitution as a “concrete order of values”, or, as Bernhard 

                                                
29 The accent here will be mostly on those cases we examined in the first chapter.  
30 See Bernhard Schlink, “Abschied von der Dogmatik: Verfassungsrechtssprechung und Verfassungsrechtswissenschaft im 
Wandel,” Merkur 692 (December 2006).  
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Schlink remarks, of a concept of basic rights as objective principles of a total legal order31. As 
seen, this BVG’s posture came from a controversial historical development, in the face of a 
vacuum of political legitimacy observed after the Second World War, which led to a progressive 
politicization of its discourse, whose activities reached the most distinct domains of social life. 
While the BVG turned into the most admired constitutional organ in Germany32, the doubts 
whether its movement towards the safeguard of both the legal order and the social values were 
legitimate, as if it were its duty to centralize the social and political debates under its realm of 
authority, became visible. The BVG, more and more, entered into the dualism between law and 
politics33 and started interpreting many conflicts of social life as though they were problems of 
basic rights34, using, for this purpose, instruments as the principle of proportionality, and, above 
all, balancing, which in turn became a powerful mechanism to promote a character of 
methodological density and rationality in decision-making. This movement towards the interest 
in dealing with the present and future problems of social life by interpreting them as problems of 
basic rights came, though, with the consequence of the enfeeblement of the concern with keeping 
consistent the system of rights35. The more the legal discourse resembled a political discourse, as 
though arguments of principles did not differ from arguments of policy36, the more the quest for 
keeping consistent the system of rights and its enforceable character distanced itself from 
constitutional decision-making, especially on account of the flexible structure (one that bears a 
resemblance to values, even to be balanced with them) constitutional principles should convert to 
when coping with political purposes. By approximating its discourses of application to those of 
discourses of justification37, the second proposition above deriving from the conception of 
limited rationality applied to legal adjudication - continuously keep the constitution consistent all 
through their decisions, showing thereby a real concern with the institutional history and the 
deontological character of the system of rights – was put in jeopardy.  

But this movement is more complex. It is necessary to recall some of the characteristics of 
an institutional history that favored BVG’s activism and the enfeeblement of the quest for 
keeping consistent the system of rights and its deontological character. The first focal point is the 

                                                
31 See Bernhard Schlink, “German Constitutional Culture in Transition,” Cardozo Law Review 14 (1993), 711-736.  
32 See Schlink, “Abschied von der Dogmatik: Verfassungsrechtssprechung und Verfassungsrechtswissenschaft im Wandel”, 1125.  
33 See Peter Häberle, "Grundprobleme der Verfassungsgerichtsbarkeit," in Verfassungsgerichtsbarkeit, ed. Peter Häberle 
(Darmstadt: Wissenschaftliche Buchgesellschaft, 1976) 
34 See Schlink, “German Constitutional Culture in Transition,” 722.  
35 See Jürgen Habermas, Between Facts and Norms (Cambridge: Polity Press, 1996), 246.  
36 See the sixth chapter.  
37 See the sixth chapter.  
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perception that the shift to activism in this dualism between law and politics followed a period of 
authoritarianism and a period of reconstruction – in the circumstances, National-Socialism and 
the Second World War, respectively. While there was, accordingly, a feeling for reconstruction, 
there was also the need to avoid the return of authoritarianism: the first one demanded a rapid 
engagement in coping with the social and economic problems of the postwar period; the second 
one in turn led to an extensive bill of rights that could be adapted to the circumstances of a 
Germany in reconstruction. In the specific domain of constitutional adjudication, these two 
aspects favored the erection of a powerful constitutional court, the Bundesverfassungsgericht, 
which, also guided to avoid the return of authoritarianism, and by virtue of the discredit upon 
traditional politics and the parliament, would not only turn into the “Guardian of Constitution”, 
but appear likewise as the suitable and, in a certain manner, uncontrollable38 institutional organ to 
reconstruct the social order, which was made, for instance, through positive protection of 
collective benefits39. The need to create a constitutional court with a political intent, as a 
juridification of politics, was then historically justified40. While the BVG increased, therefore, its 
domain of political activity, the parliament consolidated its secondary role in the discussion of 
many themes of social life. While the BVG centralized its activities to politics, the accent on 
constructing a consistent system of rights and its enforceable character was relativized in favor of 
attending the present and future problems of society through decision-making.  

Naturally, as long as the question of legitimacy manifests itself in the BVG’s shift to 
activism, the quest for methodological rationality appears, even to justify this practice. In this 
respect, the construction of a methodology as the principle of proportionality, and particularly 
balancing, in order to manage this political intent with a relativized comprehension of the 
constitution and its principles came out as the natural consequence of this historical development. 
As long as constitutional principles must be balanced with other values as a means to promote 
this BVG’s activism, not only the second proposition above of keeping consistent the system of 
rights and its enforceable character, but also the first one regarding the reduction of the 
complexities of the case to some pre-determined formulas and criteria or, in other words, the 

                                                
38 There was not an emphatic resistance to this BVG’s political role. See, for this purpose, Helmut D. Fangmann, Justiz gegen 
Demokratie: Entstehung- und Funktionsbedingungen der Verfassungsjustiz in Deutschland (Frankfurt a.M; New York: Campus 
Verlag, 1979), 234-235.  
39 See Schlink, “German Constitutional Culture in Transition,” 720-721; Habermas, Between Facts and Norms, 247.  
40 See Heinz Laufer, "Politische Kontrolle durch Richtermacht," in Verfassung, Verfassungsgerichtsbarkeit, Politik: Zur 
verfassungsrechtlichen und politischen Stellung und Funktion des Bundesverfassungsgerichts, ed. Mehdi Tohidipur (Frankfurt 
a.M.: Suhrkamp, 1976), 94.  See also Fangmann, Justiz gegen Demokratie: Entstehungs- und Funktionsbedingungen der 
Verfassungsjustiz in Deutschland, 224. 
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submission of the case and its singularities to a methodology shaping the case features to a 
possible political purpose, are at issue. The question now is the reduction of the singularity of the 
case to justify the rationality, the rightness and even the legitimacy, through methodological 
criteria, of a political decision, that is, instead of observing the subjective rights of the individuals 
involved, the accent is on how, from the rights originated thereof, they could be maximized or 
irradiated through a teleological analysis of possible social effects. For this purpose, the BVG 
took some concatenate steps: first, it interpreted basic rights as “objective principles”41, that is to 
say, they are no longer conceived as subjective rights, but “principles of a total legal order”42, 
which is a more suitable interpretation to provide responses to the present and future problems of 
society43; second, basic rights gained a characterization of optimization requirements, opening 
thereby the justification for the principle of proportionality, and particularly balancing, and losing 
their enforceable character insofar as they are gradually balanced according to variable degrees of 
satisfaction44 or according to the gathered social values45 ; third, constitutional adjudication 
justifies itself, rather than with interpretation of dogmatic concepts, with a flexible methodology 
that could absorb these characteristics of basic rights, whose role balancing could suitably 
undertake.  

With these three steps, the BVG could not only relativize the enforceable character of 
principles, and thus open the way to a disruption of a consistent interpretation of them as long as 
they are submitted to a gradual evaluation through balancing, but also “rationally” justify this 
characteristic by the deployment of some seemingly pre-determined formulas and criteria. The 
cases we examined in the second chapter are clear examples of this movement whereby the court 
deployed some methodological criteria to justify an argument of policy founded on a teleological 
analysis of basic principles as though they were objective principles embracing the totality of the 
legal and social order46. Particularly, we could now stress the Hochschul-Urteil47, judged in 1973, 
in which the court upheld the argument that scholarship, specifically in the domain of university 
organization, must be free from legislative or any other type of state intervention; the 

                                                
41 See Schlink, “German Constitutional Culture in Transition,” 711-736.  
42 See Habermas, Between Facts and Norms, 247.  
43 Ibid., 246.  
44 See Robert Alexy, Theorie der Grundrechte (Frankfurt a.M: Suhrkamp, 1994), 76.  
45 See Erhard Denninger, "Freiheitsordnung - Wertordnung - Pflichtordnung," in Verfassung, Verfassungsgerichtsbarkeit, Politik: 
Zur verfassungsrechtlichen und politischen Stellung und Funktion des Bundesverfassungsgerichts, ed. Mehdi Tohidipur 
(Frankfurt a.M.: Suhrkamp, 1976), 166-67.  
46 See the second chapter.  
47 BverfGE 35, 79 
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Schwangerschaftsabbruch I Urteil48, judged in 1975, according to which the BVG stated, against 
the legislative definition and in agreement with what it understood as emerging from the 
objective axiological order, that the protection of life must prevail over the self-determination of 
the pregnant woman in the case of abortion; and the Schwangerschaftsabbruch II Urteil49, judged 
in 1995, when the court, by interpreting differently this objective axiological order, asserted that 
it is possible to establish a temporal exception to abortion, since the state provided compulsory 
counseling in favor of the continuity of pregnancy, that is, it established the public exigency of 
creating an institution responsible for these circumstances, in a clear political definition of the 
state’s protective duty through decision-making.  

These cases, among the others we examined, revealed that the court oriented its activities 
to lay down political functional decisions, some of them already largely discussed in the 
parliament, using thereby many pre-determined criteria and patterns to justify its activist account. 
They expressed the premise that the court, while transforming basic rights into objective 
principles embracing the totality of the legal order, focused more on relativizing those basic 
rights in favor of a political definition than really confirming their authoritative character, which 
is a necessary condition for constructing a consistent system of rights not alterable by judge’s 
definition of the temporal axiological conscience that could, indeed, lead to decisionism50 and to 
a serious concern with the principle of separation of powers. But this movement led not only to 
put the construction of a consistent system of rights in jeopardy, but also it promoted a less 
consistent legal dogmatics51 and a less present scholarship’s critique of BVG’s decisions52, which 
are the immediate outcomes of the former. After all, a consistent system of rights and a consistent 
legal dogmatics and scholarship’s critique, in this model of decision-making, turn into a 
troublesome presupposition for the exercise of politics through adjudication.  

The consequences derived from disrupting the first and the second propositions of the 
conception of limited rationality can also, in a somewhat similar panorama as the one in 
Germany, be critically reconstructed when we investigate Brazilian constitutionalism and the 
STF’s development throughout the recent history53. As in Germany, this court has progressively 
undertaken, as its realm of responsibility, the discussion of present and future problems of 

                                                
48 BverfGE 39, 1 
49 BverfGE 88, 203 
50 See Ernst-Wolfgang Böckenförde, Staat, Verfassung, Demokratie: Studien zur Verfassungstheorie und zum Verfassungsrecht 
(Frankfurt a.M.: Suhrkamp, 1991), 131-133.  
51 See Schlink, “Abschied von der Dogmatik,” 1133.  
52 See Schlink, “German Constitutional Culture in Transition,” 730.   
53 See the third chapter.  
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society, extending thereby its authority not only to safeguard the constitution, but also to resolve 
many Brazilian social and political issues. In a comparable fashion, the quest for rationality in 
decision-making by appealing to some methodological criteria as the principle of proportionality, 
and particularly balancing, has become a noticeable characteristic of its recent decisions. On the 
one side, there is, hence, an increase of a more political and intervenient attitude in the 
institutional ground, on the other, an expansion of justificatory mechanisms able to consolidate a 
seemingly rational solution that best handles this new STF’s activist posture. As examined in the 
third chapter, this activism also arises from some relevant characteristics we could associate, in a 
certain and approximate way – for any resemblance in this matter must observe the historical and 
institutional particularities of both countries -, with those of Germany: first, the process of 
redemocratization after a period of authoritarianism (in Brazil, the period of military regime from 
1964 to 1985), transforming then the constitutional court into a suitable institution that could 
catalyze the demands flowing from the emergence of a new constitutional democracy; second, 
the existence of a deficit of political representation in the parliament and a discredit upon the 
legitimacy of its activities; third, the deficient scholarship’s critique of STF’s decisions, which 
practically worships its decisions and the “rational” character of their arguments and deployed 
methodologies; and, fourth, the construction of mechanisms that could provide the court with the 
prerequisites for an activist practice justified “rationally”, as the deployment of some pre-
determined patterns, formulas and criteria (the principle of proportionality, and balancing in 
particular, for instance). These events molded thus the conditions for inserting the Brazilian 
constitutional court into the troublesome dualism of law and politics.  

By examining carefully those characteristics, we could remark that the STF changed 
radically its posture throughout the recent Brazilian history, from a certain conservatism and 
passivism to an activism oriented towards the exercise of politics through decision-making. After 
the promulgation of the constitution of 1988, even though it gained a vaster domain to exercise its 
control over governmental and parliamentary acts through the expansion and consolidation of the 
abstract system of judicial review, a consequence indeed of the democratic spirit originated 
thereof, the STF still remained, in the beginning of this new democratic period, very self-
restrained from getting involved in political matters. This posture, nevertheless, contradicted 
somehow the intent to transform the STF into a court that could, in fact, act as a real legitimate 
protector of democracy, a “Guardian of Constitution” and a safeguard against the return of 
authoritarianism, especially within a context where both the government and the parliament were 
strongly discredited, and the society claimed the concretization of multiple basic rights the 
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constitution of 1988 laid down. Not only did the STF not provide, in reality, decisions that could 
enforce the new democratic model and its system of rights, creating thereby a consistent and 
reliable parameter for decision-making, but it also avoided transforming itself into an activist 
court that would consolidate, in practice, the many constitutional norms establishing social 
benefits and provisions. On account of a deficit of constitutional-democratic practice and 
constitutional-democratic knowledge, the STF was incapable of constructing a consistent system 
of rights in its constitutional decisions, which exposes that, right at the beginning of Brazilian 
constitutional democracy, the second proposition of a conception of limited rationality regarding 
the exigency of keeping consistent the system of rights and its enforceable character throughout 
the time was not yet a real concern.  

In any case, if the activism began in the lower courts54, which undertook as their realm of 
responsibility the implementation of public policies through decision-making55, a movement 
indeed characterized by a strong lack of concern with the consistency of the legal system and by 
the prevalence of judge’s subjectivism, it also gradually appeared in the realm of the Brazilian 
constitutional court. After the conservatism and passivism of the initial democratic period, as if 
the STF were “relatively impervious to pressures for the expansion of the judicial power”56, and 
its complacency towards the government and parliamentary acts, from 1993 on, this court started 
gradually but systematically to undertake a more activist character in judicial review. Many 
instruments, either legally or judicially, were created in order to concentrate the judicial review 
on the STF’s hands57, most of them clearly approximating its functions to those of the parliament 
while disrupting the diffuse system of judicial review, which is the only mechanism in Brazilian 
constitution whereby a common citizen can question the constitutionality of a legal norm or a 
governmental act. The restriction of the ways a citizen has to raise a claim in this matter, creating 
thereby a serious encroachment on this civic practice, followed thus the concentration of judicial 
review on the STF and its advance on political matters. The STF’s way to politics could, 
accordingly, more directly intervene in the parliament and governmental acts, but a common 
citizen still had a restricted path to questioning any of these acts.  

This characteristic is, in fact, more serious than the concentration of powers on the 
German BVG, if we center on the criterion that, in Germany, any individual can raise the main 

                                                
54 See the third chapter.  
55 See Marcus Faro de Castro, “The Courts, Law and Democracy in Brazil,” International Social Science Journal, no. 152 (June 
1997): 241-252; Oscar Vilhena Vieira, Supremo Tribunal Federal: Jurisprudência Política (São Paulo: Malheiros, 2002), 135 ff.  
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57 See the third chapter.  
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constitutional claim– the Verfassungsbeschwerde – to launch the judicial review, which is, as a 
matter of fact, one important reason that makes this court the most admirable constitutional organ 
in that country. For this reason, the STF, while expanding its activism to politics through judicial 
review, turned, though, into a distant partner of society, which raises immediately and perhaps 
with greater intensity the question of the legitimacy of its decisions - even though popularity and 
admiration in the case of German BVG’s is not a parameter of legitimacy, as we formerly 
examined58 - and of its insertion into the domain of a constitutional democracy oriented by the 
principle of separation of powers. 

Naturally, by distancing itself from society and expanding its activism towards politics, 
the STF had to transform substantially the argumentative character of its decisions, even to justify 
this activism in a seemingly more legitimate way. First, as happened in Germany, many of the 
social problems turned into constitutional problems by transforming constitutional principles into 
objective principles of a total legal order. This characteristic could lead to the idea that judicial 
review is a political practice – as if the constitutional court were a negative and even positive 
legislator59 - oriented to maximizing interests that are best for the whole society. As a 
consequence, it would result in the premise that constitutional principles have the nature of 
optimization requirements, and the overall constitution, in turn, the character of a “concrete order 
of values”. Second, it upheld the argument that this new posture is the consequence of the 
irreversible evolution of Brazilian democracy and that its decisions are the best representation of 
an open and pluralistic society60 whose values are entirely respected in decision-making. Third, it 
advanced on the deployment of methodologies that could supply decision-making with a 
seemingly “rational” character able enough to legitimately justify its rightness, while embracing 
more adequately this activist approach, whose methodological apprehension as one observed in 
Germany gained force especially with Justice Gilmar Mendes’s opinions. In this matter, the 
principle of proportionality appeared as a technical solution to provide answers with a rational 
justificatory force, a characteristic that actually appeared as the only fundamental one that really 
distinguished constitutional adjudication from legislation. If the “constitutional court exists to 

                                                
58 See the second chapter.  
59 See Hans Kelsen, Wer soll de Hüter der Verfassung sein? (Berlin: Rotschild, 1931); Enzo Bello, "Neoconstitucionalismo, 
Democracia Deliberativa e a Atuação do STF," in Perspectivas da Teoria Constitucional Contemporânea, ed. José Ribas Vieira 
(Rio de Janeiro: Lumen Juris, 2007), 31 ff.  
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Duncker & Humblot, 1978).    



 

 

375  

take the most rational decisions” 61 and is also engaged in political matters, what can differ it 
from legislation becomes merely the “rational” character of its decisions. 

This is the reason why, if we could identify that, in this movement towards politics, the 
STF relativized legal principles in order to best handle the political dilemmas emerging from a 
recent democratic society with many political claims, now considered constitutional claims, then 
the quest for respecting their enforceable character is put in jeopardy, in a similar fashion as that 
one observed in Germany. In this matter, the consequence is the risk of enfeeblement of the 
consistency of the system of rights, turning then constitutional adjudication into a malleable 
practice oriented to particular interpretation of gathered social values that are balanced with 
constitutional principles with no constraints whatsoever. But this attack on the second proposition 
of a conception of limited rationality is normally followed by a justificatory intent, which is, as 
shown, the need to provide a rational justification for this political goal and this relativization of 
constitutional principles, a consequence that demonstrates that the attack on the first proposition 
of a conception of limited rationality normally follows the second one, and vice-versa.  

In Brazilian reality, this shift to activism was not only favored by those legal instruments 
that led to the concentration of the judicial review upon the STF, but also by a systematic 
construction of legal arguments framed by methodological criteria of “rational” purposes. In the 
third chapter, we examined some cases that demonstrated this transition from somewhat 
unmethodical arguments, at least if we consider the systematization of legal reasoning, to the 
deployment of the principle of proportionality in an equivalent way as in Germany, which 
temporally coincided with this movement towards activism. By the same token, we verified how 
the use of balancing, in different opportunities, even when not yet structured like the German 
model of the principle of proportionality, was used as an instrument to validate evident 
unconstitutional measures and guarantee the economic and political space of governability, 
jeopardizing thereby the normative consistency of the constitution. The cases of the 
unconstitutionality of the Provisional Measure n. 173/90, related to the prohibition of preliminary 
verdicts and immediate executions of provisional sentences in economic and fiscal matters62, in 
which the economic argument was the chief value that determined a balancing in favor of a 
political program, and the famous case of “Apagão”63, in which the court, by using the argument 
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of cost/benefit, balanced the constitutional protection to the consumer in favor of governmental 
program to face the energy crises, are relevant examples of this STF’s political character and of 
the absence of a real concern with constructing a reliable legal system through decision-making. 
On the other hand, the progressive deployment of the principle of proportionality, with the triadic 
structure as observed in Germany, also pointed to this political intent. We could verify clearly 
these characteristics, among others64, particularly in the Disarmament Act case65, in which Justice 
Gilmar Mendes, against the political definition oriented to criminal prosecution of illegal 
possession of fire weapons defining the impossibility of parole in these circumstances, upheld the 
argument that the norm under scrutiny was unconstitutional, because other more serious crimes 
did not lead to this restriction, as if this political analysis of which crimes are liable or not parole 
were STF’s responsibility; or the Embryonic Cells66 case, in which the court arrived at 
mentioning that the STF was a “house of commons, as the parliament”67, and, by following this 
intent, some of its Justices’ opinions established, in a similar way as we verified in the German 
Schwangerschaftsabbruch II Urteil68, the necessity of a Central Ethical Committee to approve the 
research on embryonic cells69 or even judicially created a crime70. 

In a progressive manner and recalling, by some means, certain characteristics of the 
German BVG’s movement towards politics, these cases, among others we previously examined71, 
corroborate the thesis that, while the constitutional court shifted to embrace, as its realm of 
authority, the political discussion of the main themes of the social order, the quest for confirming 
the authoritative character of the legal system and reinforcing its consistency through decision-
making became a less serious subject of concern. More than legal certainty and legitimacy, for 
the respect for the impartial principle of treating like cases alike could be relativized in favor of 
the consolidation of a political will, the quest for decisions that would, according to the judge’s 
temporal axiological conscience, best realize the interests of society by means of a “rational” 
justification turned into the chief focal point. Either by conforming decision-making with these 
societal interests or “rationally” justifying the rightness of the decision would imply a sort of 

                                                
64 See the third chapter.  
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“argumentative representation”72 legitimizing the court’s activities. Moreover, this movement, 
similarly to Germany, has many resonances, as a worrisome deficiency of scholarship’s critique 
of the STF’s decisions and methodologies and the enfeeblement of legal dogmatics through the 
increasing casuism and interest in investigating Justices’ personalities and idiosyncrasies, which 
are, as seen, consequences of a loss of the quest for legal consistency and its enforceable 
character through decision-making, especially because the quest for consistency in all these 
realms would make the exercise of politics through adjudication even more difficult.  

Therefore, we shall conclude that both the BVG and the STF can put in jeopardy, as long 
as they act as a “forum for the treatment of social and political problems”73, the first and the 
second propositions of the conception of limited rationality, as we previously discussed. Not only 
the quest for keeping consistent and reliable the system of rights with a real concern with the 
institutional history and their deontological character is in danger, but also the very singularity of 
the case and its complexities are absorbed by the search for a rational methodological 
justification that could suitably assimilate this court’s political intent, as if the problem of 
rationality were a problem of deploying a certain methodology, and its legitimacy could be 
justified on account of this rational approach and the satisfaction of people’s will. In both 
realities, we could verify the need for deploying “rational” standards, analytical criteria to control 
the arguments in a “logical” basis, as though it could provide decision-making with “rationality” 
and assure the rightness of the decision, especially in the domain of constitutional principles 
relativized by a political intent. This characteristic might reduce thereby the inherent tensions the 
relationship between constitutionalism and democracy yield, particularly the immanent and 
necessary connections among its distinct institutional powers and the discourses therein carried 
out. In short, it could reduce the intrinsic fundamental distinction between discourses of 
justification and discourses of application74, distort the position of constitutional adjudication in 
the chain of democratic procedures, transform the quest for justice into a realization of a 
particular interpretation of what is best for society, and disrupt either iterability or the self-
correcting learning process - depending on how we work with these concepts -, for the concern 
with realizing social values gains primacy over the search for self-critique and perfectibility75 that 
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a construction of a consistent and reliable system of rights, enforced in every new decision by 
also centering on its counterpart of justice, would engender.  

Yet, if we could extract immediately the attack on the first two propositions of a 
conception of limited rationality from the critical reconstruction of the German and Brazilian 
recent constitutionalisms, the attack on the third premise - the one related to the quest for the 
other, the incessant search for treating the other as an equal among the others in a non-resolvable 
but productive tension with the asymmetry of the “coming of the impossible”76 - is more subtle. 
After all, one could argue that, inasmuch as the court acts in favor of the collectivity according to 
a political intent expressed through decision-making, it is evidently orienting itself towards the 
alterity, reaching thereby the interests of society in a much more productive way than if it were 
merely concerned with the singularity of the case, the prima facie applicable norms and the 
application of the impartiality principle of treating like cases alike in a tensional but productive 
relationship with the openness différance brings forth. Besides, one could even argue that the 
“rational” character of the methodologies deployed here can bring about equality, and thus justice 
to the case, as if some pre-determined criteria associated with arguments, as long as “rationally” 
justified, could by themselves do justice to the case. Still, on the other hand, it is possible to argue 
likewise that, by acting in such way, the constitutional court contradicts its function of “Guardian 
of Constitution” insofar as it orients itself in accordance with a majoritarian standpoint, i.e. one 
that is based on what is best for society in general, without acknowledging the existent pluralism 
of worldviews that characterizes complex and post-conventional societies. In a more abstract 
analysis, this would point to a reproduction of a substantial conception of democracy through 
decision-making. Insofar as constitutionalism or law is relativized in favor of a political intent 
that would conform with societal values – and here we must remember that constitutionalism and 
democracy are co-original and mutually dependent -, which can be balanced with the law without 
any effective constraint and whose content the judge has to express through decision-making, the 
quest for the singular, for the singularity of the other, is rather transformed into an affirmation of 
an axiological substantiality defining the desideratum of democracy. In this case, constitutional 
adjudication, while deciding in favorr of what it understands as the best for society, can, in 
reality, reproduce a certain social identity that continuously threatens the possibility of including 
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the other in the exercise of citizenship77. It would guide itself thereby to the collectivity, to a 
certain ethos rather than the quest for justice, which, as we argued, should be worked instead in a 
conflictive but productive relationship between intersubjectivity and différance, as a self-
corrective process that exposes the very limits of constitutional democracy and, consequently, of 
the reason itself. 

The reconstruction of the BVG and STF’s historical development, accordingly, while 
allowing concluding about the possible attack on the first and second propositions of a 
conception of limited rationality, also permits addressing the question of how serious it is for 
constitutional democracy the conversion of the constitutional court from the “Guardian of 
Constitution” into a “forum for the treatment of social and political problems”78, whereby basic 
rights lose their authoritative character and turn into objective principles of a total legal order79. 
Not only the disruption to the set of institutional procedures that distinguish constitutional 
democracies from other regimes can occur, especially in what refers to the principle of separation 
of powers, but also the quest for justice is put in jeopardy, which is a denial of the raison d’être 
of constitutional courts. As we formerly mentioned, the practice of decision-making, while 
acknowledging the boundaries of reason, must be an institutional instrument to safeguard equality 
as difference, which means, in other words, that while not resolving the tensional but productive 
relationship between intersubjectivity and différance, there must be the quest for the impartial 
principle of treating like cases alike and likewise the awareness of opening the decision to  
différance, as a self-corrective process that shows the boundaries of reason and the boundaries 
constitutional democracy. More than stressing this search for rationality as if it derived from 
some pre-determined patterns and criteria, understand that reason lies in this relationship between 
constitutionalism and democracy, between law and justice, which requires of the judge an 
effective posture of concern with bringing into focus the different, the other. By acting in this 
way, she frees herself from a belief that methods, pre-determined criteria, for they provide 
“rationality”, also bring about justice to the case, and acknowledges rather that, from a “logical” 
belief, she might be disrespecting the multiplicity of worldviews that characterizes constitutional 
democracy. Besides, the judge realizes that only by acting towards the other, and not to what is 
good for whole society in a political behavior, the sought after legitimacy and rationality will 
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reveal themselves. Only by grasping that constitutional adjudication has a fundamental role in 
constitutional democracies insofar as it is an essential institutional instrument to protect the 
equality as different, in a tensional but constructive relationship between constitutionalism and 
democracy, between law and justice, it will be possible to articulate reason, a limited reason, that 
is not a simple reproduction of a determined ethos, of a majoritarian point of view, but rather a 
reason whose boundaries disclose a self-reflexive practice towards the other.   

8.4. When the Conception of Limited Rationality Meets Constitutional Cases 

8.4.1.  Introduction 

Having said that, it is still necessary to address this historical reconstruction of the 
German and Brazilian recent constitutionalisms, through the analysis of BVG and STF’s 
developments, by concentrating upon the question of how a conception of limited rationality 
would indicate another manner of working with the tensional but productive dilemmas of 
constitutional democracy in the realm of constitutional adjudication. More specifically, the 
analysis now will focus on investigating, by acknowledging that reason lies in this non-resolvable 
tension between the quasi-transcendentalism of justice and the complexity of a reality marked by 
a pluralism of worldviews, how the judge should face the challenging activity of decision-
making, without this meaning paradoxically the construction of a some general formulas or 
criteria that would indeed diminish the singularity of the case and reduce the complexities 
originated thereof. Actually, by assuming that reason has its boundaries erected by the 
impossibility of entirely recollecting and gathering the historicity and its complexities and by the 
impossibility of justice, now grasped in this non-resolvable relationship between intersubjectivity 
and différance, the judge will confirm those three propositions of the conception of limited 
rationality. For those propositions are, in truth, consequences of a theoretical construction that 
centers primarily on the other as the focal point of adjudication in the complex domain of 
constitutional democracy, a practice of decision-making that undertakes those propositions is not 
oriented to achieving rationality by means of general pre-determined formulas and criteria, but 
rather is oriented to affirming, as much as possible, the alterity, for it knows that reason has its 
boundaries, either from history or justice, demanding thereby of the judge a posture, and not a 
belief in “logical” patterns as a condition for rationality. It requires of the judge a posture that: 
first, exhaustively focuses on the singularity of the case, not reducing then its complexities to 
some pre-determined formulas and criteria; second, hermeneutically reconstructs the institutional 
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history, as if the founding moment of the law were somehow perpetuated in every reinvention 
carried out in accordance with the particularities of the context, keeping thereby consistent and 
enforceable the system of rights; and, third, directs itself to affirming the alterity, for decision-
making is not a “dogmatic and irresponsible mechanics that would drown decision in the 
environment of dogmatic generality”80, but rather should address itself to an “irresolvable but 
productive tension” 81 of intersubjectivity and différance in the quest for justice.  

The question remains, though, in how we could visualize these three propositions in the 
concrete practice of decision-making. After having critically reconstructed both German and 
Brazilian constitutionalisms through the investigation of BVG and STF’s development in the 
recent history, and revealed the metaphysical character of the prevailing conception of rationality 
stemming therefrom in the last unit, it seems there is a call for bringing this discussion directly to 
the complex task of decision-making. In other words, there is a demand for linking up those 
propositions of a conception of limited rationality to cases. It is time, accordingly, to recall the 
three constitutional cases that initiated this research: the Crucifix case82, the Cannabis case83, and 
the Ellwanger case84. If they served as instigation for this study, at this time, they will show that, 
if a conception of limited rationality were taken seriously, perhaps another viewpoint would be 
possible, one that, more than pointing to the general interests of society with a flexible and 
objective structure of basic rights, would stress the “irresolvable but productive tension” between 
the quest for equal treatment and the differences that really ‘make’ difference85, enforcing 
thereby the constitution in this new context the case gives rise to.   

 

8.4.2. The Crucifix Case 

In the Crucifix case in Bavaria86, the discussion about the collision between the freedom 
of faith and the state’s duty of religious and philosophical neutrality87, on the one hand, and the 
prevalent traditional values in Bavaria, on the other, is a very interesting theme to verify how 
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some of the arguments therein presented could be immediately deemed incompatible with a 
conception of limited rationality. The question hence is how a judge, in these circumstances, 
should examine this discussion. In this regard, a judge aware of the limits of reason would, at 
first, attempt to gather, as much as possible, the distinct features of the case. She would thus 
verify the specific condition of the complainants, that is, that they are school-age minor children 
from a family of followers of Rudolf Steiner’s anthroposophical philosophy of life, and as such 
do not profess Christian beliefs. As non Christians, she would see that the children’s parents are 
concerned with the fact that the affixation of crosses could influence their children in a Christian 
direction, against, therefore, the beliefs of their family and their right to bring up their children 
without direct state’s interference in religion or philosophical matters. On the other side, she 
would observe that the school, even though questioned by the complainants and having 
exchanged the crucifix for smaller ones without Christ’s body in some classes, could not commit 
itself to cooperate with the children’s parents by changing the crucifixes in every classroom their 
children attended classes. In the social perspective, she would infer that the Bavarian state is 
characterized by a majority of Christians, who traditionally profess this belief in multiple spheres 
of social life, including public offices and schools. After having exhaustively described all the 
features of the case, the next step would be to explore the arguments of the lower courts. Here, 
she would remark that there is an intent to diminish the burden the children are suffering by 
arguing, first, that the crucifixes serve merely “for constitutionally unobjectionable support to 
parents in the religious upbringing of their children”88, or that “in the educational sphere religious 
and philosophical conceptions had always been of importance”89, and, second, that this 
confrontation would take place elsewhere too90. By the same token, she would understand that 
the lower courts established the argument of tolerance in the tension between positive and 
negative religious freedom, as a means to conclude that, in the circumstances, the complainants 
could not demand absolute priority of their negative confessional freedom over the prevailing 
religious convictions of others91.  

Once exhaustively exploring the particular features of the case and the lower courts’ 
arguments, she would then focus on which legal norms are prima facie applicable to the case and, 
likewise, how this debate has been carried out within the legal institutions throughout the history. 
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Therefore, she would, first, examine the § 13 (I) 3 of the School Law for Fundamental School in 
Bavaria (VSO), whose constitutionality is at issue and whose content says: “the school shall 
support those having parental power in the religious upbringing of children. School prayer, 
school services and school worship are possibilities for such support. In every classroom a cross 
shall be affixed. Teachers and pupils are obliged to respect the religious feelings of all” 92, and, 
second, interpret it in conformity with the constitution. Particularly, she would interpret it 
grounded in article 4 (1) of the German Basic Law (Grundgesetz), which defines that “freedom of 
faith and of conscience, and freedom of creed religious or ideological, are inviolable”, and with 
it, article 7, whose content says that “the entire education system is under the supervision of the 
state” and “the persons entitled to bring up a child have the right to decide whether they shall 
receive religious instruction”. Similarly, this same article establishes that “religious instruction 
forms part of the ordinary curriculum in state and municipal schools, excepting secular schools. 
Without prejudice to the state’s right of supervision, religious instruction is given in accordance 
with the tenets of the religious communities. No teacher may be obliged against his will to give 
religious instructions”. In the state level, she would also verify that the Bavarian State 
Constitution, in its article 135, establishes that “the public elementary schools shall be joint 
schools for all children of elementary-school age. In them pupils shall be taught and brought up 
in accordance with the principles of the Christian confessions93”.  

The investigation of the distinct prima facie applicable norms would be, in the sequence, 
followed by the analysis of possible collisions between them. Consistent with this analysis, she 
would observe that articles 4 (1) and 7 of the Basic Law establish the freedom of faith, the state’s 
duty of religious and philosophical neutrality and the parents’ right to bring up their children in 
religious matters and to decide whether their children should receive religious instruction. On the 
other hand, she would verify that education is under state’s authority and that, while being the 
religious instruction part of the ordinary curriculum, it is also given in accordance with the tenets 
of the religious community. What she could, in principle, envisage as a collision of constitutional 
norms leading to balancing, though, would be treated as a search for the appropriate norm for the 
particular circumstances of the case. Indeed, she would conclude that, if the Basic Law 
establishes that religious instruction is given in accord with the tenets of the religious community, 
and the Bavarian State Constitution connects this norm with the Christian confession, it does not 
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mean at all that the state can, on account of these norms, disregard the freedom of faith and its 
duty of religious and philosophical neutrality, nor even the parents’ right to bring up their 
children in religious matters without direct state interference. In a society characterized by 
pluralism of worldviews and which respect the other as a member of this community, regardless 
of his or her religious or philosophical beliefs, she would be certain that there would be a 
collision of constitutional norms leading to balancing, only if she interpreted those norms in 
conformity not with the singularity of the case, but instead with the political effects of her 
decision. She would be sure that the subjective right to freedom of faith has an enforceable 
character that cannot be simply transported to an objective structure maximising its content in 
accordance with the factual and legal possibilities. For she would be really concerned with 
keeping consistent the system of rights and its deontological character, she would not balance the 
freedom of faith as a means to gradually harmonize its content with the constitutional norm 
establishing that religious instruction is given in accordance with the tenets of the religious 
community. Rather, she would verify which of these norms is the appropriate one given the 
special features of the case and only the case.  

A closer look into the original decision, nonetheless, reveals that both BVG’s prevailing 
and the dissenting opinion interpreted this issue as a collision of principles leading to balancing. 
When we examined this case in the first chapter, we could comment that the BVG’s prevailing 
opinion, even though stressing that the affixation of crucifixes would infringe state’s duty of 
religious and philosophical neutrality, proceeded to balancing using, for this purpose, the concept 
of practical concordance (praktische Konkordanz). According to this opinion, insofar as the “the 
Land legislature is not utterly barred from introducing Christian references in designing the 
public elementary schools, even if those with parental power who cannot avoid these schools in 
their children's education may not desire any religious upbringing”94, the resolution of this 
conflict lay thus in the reasonability of the compulsion, i.e., “there is a requirement (…) that this 
be associated with only the indispensable minimum of elements of compulsion”95. In other 
words, as means to solve the collision of principles, those constitutional norms establishing that 
religious instruction is part of the ordinary curriculum and is given in conformity with the tenets 
of the religious community would not prevail within the context as long as “the affixing of 
crosses in classrooms goes beyond the boundary thereby drawn to the religious and philosophical 
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orientation of schools96”. The problem, therefore, transferred to the definition of what exactly 
was the maximal burden an individual could suffer. The resolution for this balancing was, above 
all, founded on the gradation of the possible encroachment an individual would experience in this 
situation. To all appearances, the solution was a balanced solution grounded, therefore, in the 
existence of a collision of constitutional norms. 

This construction founded on balancing and on the concern with the political effects of 
the decision was even more radical in the dissenting opinion. Here, the court, first, connected the 
Christian beliefs to the content of the Western cultural heritage97; second, it introduced a 
teleological-utilitarian argument: “the state, which through compulsory schooling is deeply 
involved in the upbringing of children by the parental household, is largely dependent on 
acceptance by parents of the school system it organizes”98; and third, it argued that neutrality 
does not mean indifference or secularism99. But, what is particularly remarkable in this decision 
is exactly how the dissenting opinion interpreted the same burden in another direction. In this 
matter, it stated that “the psychic impairment and mental burden that non-Christian pupils have to 
endure from the enforced perception of the cross in class is of only relatively slight weight”100, 
especially when children do not suffer the risk of being discriminated thereby. This conclusion is 
what led to the construction of the idea of tolerance. In order to construct this idea, the main 
question, as it was in the BVG’s prevailing opinion, was to verify which religious freedom, either 
positive or negative, should prevail. Once again, the solution was a balanced solution, grounded 
thus in the collision of principles.  

Yet, a judge conscious of the boundaries of reason would not carry out this debate 
founded upon how much burden an individual could tolerate in this circumstance, for, by centring 
on the particularities of the case, she would know that this case does not require a balanced 
solution, but rather the simple definition of which constitutional norm is more appropriate to the 
circumstance. She would know that connecting the right to freedom of faith to a gradation based 
on what the court understands as the “indispensable minimum of elements of compulsion” 
enfeebles the authoritative character of this subjective right, opening up thereby the space for 
judge’s subjective evaluation of how much burden an individual could tolerate. Therefore, her 
concern would not be whether the affixation of crucifixes is a missionary spread of Christianity 

                                                
96 BVerfGE 93,1. Translation: Institute for Transnational Law. 
97 BVerfGE 93,1. Translation: Institute for Transnational Law. 
98 BVerfGE 93,1. Translation: Institute for Transnational Law. 
99 BVerfGE 93,1. Translation: Institute for Transnational Law. 
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that goes beyond the “indispensable minimum of elements of compulsion”101 or, on the contrary, 
a tolerable practice that makes positive religious freedom prevails over the negative one. Instead, 
in order to define which is the appropriate norm to the case, she would concentrate, first, on the 
institutional history of this discussion, on how it has been discussed in the distinct institutional 
spheres and, second, on how it connects with the quest for justice.  

The institutional history, how this theme has been developed in the distinct democratic 
procedures, appears as a primary source, but how this material connects with the quest for justice 
is what leads it to the tensional or, as Derrida says, mad102 moment of decision-making. With a 
clear perception of the boundaries of reason, she would acknowledge that, in the relationship 
between constitutionalism and democracy, there is no tradition that is absent from reflexive 
critique or, in Derrida’s words, deconstruction. As a consequence, she would be aware that all 
reconstruction of this historicity engendered in decision-making, while context dependent, must 
also be open to the quest for justice. The right solution is hence the one that interprets those 
norms and this institutional history focusing on the “irresolvable but productive tension103” that 
the quest for justice brings forth. Accordingly, a decision that overvalues the Western heritage or 
the Christianity of a certain community, of a determined ethos, and sustains that the constitutional 
norm associating religious instruction with the tenets of the religious community is the 
appropriate one fails to pass through the double bind of law and justice. First, because a simple 
investigation of the institutional history that led to the Basic Law’s definition of freedom of faith 
and state’s duty of religious and philosophical neutrality shows that the coexistence of distinct 
worldviews and the expansion of the channels where the individuals can exercise their rights as 
citizens of a complex and plural society is a concern of German democracy. This concern has 
been reproduced, in different ways, in the debates taken place in Germany’s distinct institutional 
spheres, even as a primary characteristic to avoid the return of the past authoritarianism. In the 
context of reinforcing the constitution as a means to expand the exercise of democracy by all 
citizens, the inclusion of the other turns into a primary concern. Even though the religious 
instruction according to the tenets of the community still plays a relevant role in German 
democracy – and this is the reason for the existence of article 7 (3) of the Basic Law – it cannot 
be used as a means to endanger the freedom of faith which is a subjective right of all individuals 

                                                
101 See Sonja M. Esser, Das Kreuz - ein Symbol Kultureller Identität? Der Diskurs über das 'Kruzifix-Urteil (1995) aus 
kulturwissenschaftlicher Perspektive (Münster, New York, München, Berlin: Waxmann, 2000), 33.  
102 See Derrida, “Force of Law,” 967.  
103 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 319.  
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living in a society that respects distinct worldviews. The history shows that, by placing a 
majoritarian view as the center of state’s activity regardless of distinct points of view, the 
German democracy is put in jeopardy.  

By the same token, the quest for justice, which immediately flows from the previous 
debate, also leads the judge to the conclusion that there would be no justice to the case, if her 
decision upheld the argument that the negative religious freedom was not as absolute as to avoid 
the expression, with the affixation of crucifixes in school classrooms, of the Christian beliefs. 
Insofar as her concern is the case and only the case, she would know that the question does not 
refer to the establishment of an acceptable degree of religious freedom, for this is only a matter 
for whom issues a decision grounded in balancing, not for a judge conscious of the boundaries of 
reason. Her concern, therefore, would not be to verify how much freedom of faith one individual 
owns, but rather if the freedom of faith, as a subjective right against the state’s encroachment on 
the private sphere, and the state’s duty of religious and philosophical neutrality are the 
appropriate norms to the case, and, if they are, how to confirm their authoritative character in the 
case. In this regard, she would conclude that there are some individuals being effectively 
encroached by reason of the state’s activity in favor of the majoritarian religious profession of the 
Bavarian population. By centering on the “irresolvable but productive tension”104 of 
intersubjectivity and différance, she would infer that there is nothing more undemocratic than 
compelling individuals to share, regardless of the degree of the burden they suffer, the beliefs of 
a majoritarian religious belief, for constitutional democracy, while treating the other as an equal 
among the others, might also instigate  différance as a self-correct process, as a “negotiation 
[that] must readjusts itself each day in relation to differing places”105.  

For this reason, in a state that engenders all efforts to include the other in all domains of 
society, as a sign of its commitment to constitutionalism and democracy, the right decision is the 
one in which the judge would state that the norms establishing the freedom of faith, the state’s 
duty of religious and philosophical neutrality and the parents’ right to bring up their children in 
religious matters and to decide whether their children should receive religious instruction are the 
applicable norms to the circumstances. It would thus declare the unconstitutionality of the § 13 
(I) 3 of the School Law for Fundamental School in Bavaria (VSO). This is a solution that: first, 
exhaustively focused on the singularity of the case, and not on the political intent on obtaining the 

                                                
104 Ibid. 
105 Derrida, “Politics and Friendship,” 180.  



 

 

388  

“assent of the majority of the population”106, as the original BVG’s dissenting opinion stressed, 
nor reduced its complexities to some pre-determined formulas and criteria, as the idea of 
balancing; second, hermeneutically reconstructed the institutional history, keeping thereby 
consistent and enforceable the system of rights, for the norms were not balanced, but applied in 
all their enforceable character; and, third, oriented itself to affirming the alterity, grounded in the 
“irresolvable but productive tension” 107 of intersubjectivity and différance in the quest for justice. 

 

8.4.3. The Cannabis Case 

If the Crucifix case is an interesting example to explore the dualism between law and 
justice in the realm of constitutional adjudication, the Cannabis case, even though the BVG, in 
different passages, made an allusion to the discretionary margin of the legislator in this matter, is 
particularly relevant on account of its clear debate on the juridification of politics, that is, how 
political is the constitutional courts’ exercise of judicial review. When we look into the Cannabis 
case, as we did in the first chapter, the immediate conclusion is that it is a remarkable example of 
how the dualism between law and politics enters into decision-making. It demonstrates how the 
previous conclusions about the BVG’s way to politics are correct108, and how it, in order to 
sustain an evident political decision, falls into the need to provide methods and criteria, as the 
principle of proportionality, and particularly balancing, to “rationally” justify this incursion into 
political matters. By deploying it, the BVG could argue that its decision was expressing what the 
best possible solution for the society was, given that it could rationally examine whether the 
Narcotic Act was not disproportionate regarding the right to free development of personality 
combined with the right to freedom, as well as infer whether it was compatible with the equality 
principle. As a decision of manifest political content, what prevailed in the argumentation was the 
discussion about collective values in terms of social consequences as a means to affirm, through 
balancing and criteria of efficiency (what could yield the best social results), the proportional 
broadness of the right to freedom in the circumstances. The court assumed the role of assessing 
social values, as well as attempted to justify its conclusions in this matter through a dogmatic 
system (the principle of proportionality) based on criteria of efficiency and intensity. However, as 
formerly showed, the quest for constructing a decision that is grounded primarily in arguments of 

                                                
106 BVerfGE 93,1. Translation: Institute for Transnational Law. 
107 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 319.  
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policy109 normally comes with side effect of the relativization of basic rights. The transformation 
of subjective rights into objective principles of a total legal order110 is the immediate outcome of 
this process, and the enfeeblement of the authoritative character of those constitutional norms, 
leading thereby to the loss of the concern with keeping consistent the system of rights, appears as 
the checkmate of a troublesome reality where the principle of separation of powers plays a 
fundamental role.  

For this reason, when we focus on an imaginary scenario where a judge conscious of the 
boundaries of reason would face the challenge to judge the constitutionality of some Narcotic Act 
provisions (§ 29, I, BtMG), the primary aspect we would discover is her integral consideration of 
her role in the set of democratic procedures whereof she is part. More than focusing on criteria of 
efficiency and on a possible assessment of social values related with the issue under her scrutiny, 
as a means to attend them as much as possible, she would concentrate herself first on interpreting 
coherently the norms at issue based on an exhaustive description of all the features of the case. In 
this respect, she would verify that the case relates to some Narcotic Act provisions that 
incriminated, among others, the possession of cannabis products, and afterwards she would place 
them in the face of the constitutional principles that were indicated in the claims, both in the 
various Richtervorlage and the constitutional claim (Verfassungsbeschwerde). Particularly, she 
would confront the Narcotic Act provisions with articles 2 (I) (free development of personality), 2 
(II) 2 (right to freedom), and 3 (I) (equality principle) of the Basic Law.  

After having examined how both constitutional principles have been discussed in the 
distinct institutional spheres, and particularly how they have been associated with those Narcotic 
Act provisions at issue, she would conclude that the equality principle of article 3 (I) of the Basic 
Law is not an appropriate norm to the case, especially when the argument those claims raised was 
that the cannabis products cause less harmful effects than other legal intoxicating substances, 
such as alcohol and nicotine, or that, by banning the consumption of cannabis products, the 
potential consumers of this drug would consume other drugs that would bring about more social 
damages, even when these other drugs were legal. Unlike the BVG’s original decision which, 
albeit its recognition of the legislator’s discretionary margin in this field111, attempted 
nevertheless to provide some problematic arguments in this field, as the one sustaining that 
nicotine is not a narcotics, for it could not lead someone to “get high” (Rausch),  or the one 
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defining alcohol as a substance with cultural and historical qualities that justify its different 
treatment112, she would simply argue that the definition of which substance is a narcotic or not - 
and, as such, able to initiate a criminal prosecution – is not of her competence, for her duty is not 
political. It is not of her authority to evaluate whether a substance can be qualified or not as 
narcotic, and much less whether it is similar or not to other ones not legally considered as 
narcotics. This is far beyond the scope of her activity, which should not be oriented to balancing 
the quality of a certain product with cultural goods or how the society conceives certain products.  

Specifically in this case, she would acknowledge that a consistent interpretation of the 
equality principle does not allow extending it to a political definition of the quality of a certain 
substance, as those cannabis products, in comparison with others. For the equality principle has 
an enforceable character, she would know that it could not be relativized as an objective structure 
embracing any theme of social life, as though any social claim could be considered an offense to 
the equality principle, demanding thus the constitutional court’s assessment. By acting in this 
way, she would avoid the risk of transforming the equality principle into a value as any other, 
able to be balanced with arguments of policy, infringing then serious damages on its enforceable 
nature. In fact, when the BVG interpreted the case using the equality principle as one of the 
fundaments, we could immediately verify how arbitrary were the conclusions originated thereof, 
using, for instance, scientific reference of the possibility of “getting high” (Rausch) and the 
cultural tradition of alcohol in the European circle113. This is a serious example of how an 
axiological standpoint emerges in the concept of equality principle when its enforceable character 
is relativized thanks to its extension to any theme of social life, as if it were under court’s 
authority the definition of scientific effects of one drug in comparison with others and the 
definition of which is the cultural heritage in the drugs area. This entire axiological viewpoint 
shaped somehow, notwithstanding the result showing that the equality principle was thereby not 
infringed, the political character of the decision. 

However, it was in the analysis of the right to free development of personality (article 2 
(I) of the Basic Law) in combination with the right to freedom (article 2 (II) 2 of the Basic Law) 
that the political focus of the decision expressed itself more intensively. In this regard, the BVG’s 
original position adopted some relevant steps: first, it delineated the “inner core” of the right to 
free development of personality, which did not embrace the right to “get high” (Rausch); and, 
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second, it deployed the principle of proportionality grounded, first and foremost, in the possible 
effects the use of drugs causes in the society. In this particular subject matter, after the 
examination of the suitability and necessity of the measure, balancing was carried out to conclude 
that the consequences of unbanning the dealing of cannabis products were more serious or 
weightier than the entire protection of the free development of personality in combination with 
the right to freedom in these circumstances114. The restriction to these personal freedoms was 
justified as long as they could be proportionally evaluated in accordance with the social effects 
the consumption and handling of cannabis products would engender. Based on this analysis of 
social effects, the court understood that the measure was disproportional in what refers to the 
occasional private possession and consumption in small amounts of cannabis products, because 
the effects, in these circumstances, would be minimal, even if they could motivate in some way 
the illegal drug market. Therefore, the court’s decision oriented primarily to the understanding 
that the criminal prosecution in these situations and a possible condemnation based on the general 
provision of penalties was disproportional, for the effects on the individual offender could be 
inadequate, and from the point of criminal special prevention, disadvantageous115. Yet, inasmuch 
as there were legal mechanisms that would refrain the authorities from criminal prosecution and 
imposition of a penalty in these circumstances, the court finally decided favorably to the 
constitutionality of the Narcotic Act provisions at issue, although some other judges interpreted 
this evaluation of the proportionality of the measure differently, leading them to defend another 
solution116.   

The doubt is nevertheless how far this political discourse, founded upon evaluations of 
social effects and the consequent proportional gradation of those rights to personal freedom, is 
not revealing a serious encroachment on legislative’s activity. Indeed, by deploying the principle 
of proportionality, and balancing in particular, it seems that most of the argumentation was 
composed of arguments of justification117. The question, therefore, turns into how a judge aware 
of the boundaries of reason would examine this last point differently. In this regard, the judge 
would be carefully concerned with how her decision could be coherently inserted into the set of 
democratic procedures she, as a member of the judiciary, is part of. For this reason, she would 
examine how the right to free development of personality and the right to freedom have been 
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worked in the distinct institutional spheres and how the constitutional dogmatics have historically 
interpreted it. In what refers to the free development of personality (article 2 (I) of the Basic 
Law), she would acknowledge its characteristic of a general clause of embracing content 
(Auffanggrundrecht)118, demanding thereby the combination with another special basic right119, 
as the right to freedom. In the same way, she would verify that the right to freedom refers to the 
physical freedom of movement (körperliche Bewegungsfreiheit), that is, the right everyone has to 
move oneself to a closer or more distant place and also to decide not to go to a certain place120. In 
other words, it means that where someone does not intend to stay, he or she has not to stay, 
either, a content that has been historically coined121. As a consequence, this constitutional 
principle can reach any arrest of an individual, regardless of whether it is a short detention or 
imprisonment for life, may suffer122. Likewise, it can lead to its association with the examination 
of the proportionality of the condemnation one individual may suffer, based on the special 
features of the singular and concrete case. Indeed, in this respect, she would observe that the 
BVG has a consolidated understanding that, the longer the penalty is, the more material and 
procedural conditions for its justification the judge must fulfill in her sentence123.  

Once examined the usual institutional discussion of the broadness of these subjective 
rights, she would conclude that the combination of articles 2 (I) and 2 (II) 2 of the Basic Law, if 
not deployed carefully, would open up the possibility that any social theme relative to a possible 
encroachment an individual might suffer could turn into a constitutional claim. And particularly, 
it would open up the possibility for the constitutional court to politically reexamine the content of 
any political measure. For she would be concerned with the enforceable character of basic rights, 
she would not transform the right to freedom combined with the right to free development of 
personality into a malleable argument, an objective principle embracing the totality of the legal 
order124. After all, a judge conscious of the limits of reason would not envisage her activity as a 
“forum for the treatment of social and political problems”125, whose solutions could be carried 
out through balancing those constitutional principles as a means to proportionally adapt them to a 
certain expected social outcome. Therefore, inasmuch as those two principles combined open up 
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the possibility for arguments of policy in decision-making, replacing then the parliament’s 
political decision, it makes it even more necessary to examine thoroughly the special features of 
the case. 

In the analysis of both principles combined, she would conclude that the discussion about 
the possibility of incriminating an individual on account of consuming small amounts of 
cannabis products, as specified in the case, could not immediately turn into a problem of 
infringement of the physical freedom of movement, at least not in abstract. If she understood this 
otherwise, indeed any other political measure that could potentially cause any imaginable 
limitation to this right, even on account of a practice of a crime, would become a problem of 
basic rights. Every political program destined to the repression of criminality and the definition of 
the possible penalties an individual might suffer in virtue of committing a crime would be under 
BVG’s subjective interpretation of the reasons for that political program and its social 
repercussions, in a typical political function. For this reason, this problem could at most center on 
a discussion about the proportionality of the penalty in a singular and individual case, with a 
determined subject involved, since the proportional gradation of a penalty according to the facts 
is a judicial activity par excellence. This was not, nevertheless, the subject matter raised before 
the BVG – and actually this would demand other relevant factual and legal aspects that were not 
even brought to discussion -, but rather a general analysis of the constitutionality of those 
Narcotic Act provisions at issue. The BVG’s undertook this abstract and political analysis by 
balancing those principles with the social effects: how each Justice interpreted the proportionality 
of the measure in the circumstance of the individual that sporadically consumes cannabis 
products in small amounts varied according to each one’s axiological interpretation of this 
particular reality, in an evident discourse that did not differ in truth from the legislator’s.  

For this reason, the question relating to this political criminal program could be evaluated 
with those two principles by shaping their contents according to the possibilities of a balanced 
solution.  However, since a balanced solution is not one that reinforces those principles in the 
practice of decision-making, but instead relativizes them based on analysis of social costs and 
efficiency, a judge conscious of the limits of reason would remark that it is not her duty to 
proceed to balancing, because, by doing so, she would be putting in jeopardy the authoritative 
character of those constitutional principles, and indeed replacing her subjective interpretation of 
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social values in the place of that of legislator126. After all, she knows that basic rights should not 
be interpreted as optimization requirements of a total legal order, for this enfeebles their 
enforceable character, turning them into malleable arguments the judge could use to sustain her 
subjective interpretation of social values. Inasmuch as the Narcotic Act provisions could not 
directly infringe both principles, but only relatively and obliquely make a connection with them, 
she would conclude hence that the question is no longer under her authority. The right solution, 
therefore, would be the one that pointed out that articles 2 (I) and 2 (II) 2 of the Basic Law are 
not liable to engender the judicial review of the legal measure at stake.  

Moreover, this solution is the one that more coherently connects with the quest for the 
alterity, albeit this question might not come out immediately as it occurred with the Crucifix case. 
Insofar as the judge does not occupy a political position in the definition of a proportional 
comprehension of those constitutional principles under discussion, she immediately avoids 
transforming decision-making into a “forum for the treatment of social and political problems”127, 
in which she, rather than acting as an essential institutional instrument to protect the equality, as a 
counter-majoritarian voice, would uphold the argument of what is best for the entirely society. As 
long as law and justice are a co-original double bind, the more decision-making becomes an 
activity oriented to the definition and revision of political programs through the deployment of 
political arguments – as balancing gives rise to - the more law is put in jeopardy, and 
consequently justice, as the “irresolvable but productive tension”128 between intersubjective and 
différance, is also in danger. The singularity of the case, the context with all its features, which is 
a fundamental task of a judge aware of the boundaries of reason, becomes a secondary concern 
when the investigation of the social repercussions of a certain measure, balanced with the 
constitutional principle under scrutiny, comes to the fore. This is an immediate outcome of the 
deprivation of the tensional but productive relationship between law and justice: whereas the law 
loses its enforceable character and the system of rights turns into a malleable structure that can be 
balanced with any judge’s political interpretation of social effects, as we could observe in the 
Cannabis case, the concern with the singularity of the case by treating it not only as an equal case 
among others alike, but even radicalizing the possible insufficiencies of this symmetrical justice 
as a correct-learning process showing the boundaries of constitutional democracy and the 
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boundaries of reason, is disregarded. As happened in the Crucifix case, accordingly, not only the 
disruption of the set of institutional procedures that distinguish constitutional democracies from 
other regimes may happen, now clearly demonstrated by the evident confusion between 
discourses of justification and discourses of application in decision-making129, but also the quest 
for justice is in peril, for, the more political the decision is, the more distanced it is from the 
particular features of the case, enfeebling thereby its potentiality as a counter-majoritarian 
utterance. 

For this reason, the right decision, in the Cannabis case, would be the one that: first, 
avoids entering into a political debate on social effects through the deployment of pre-determined 
formulas, as balancing, and centers primarily on the singularity of case, for only by doing so the 
quest for justice is not put in peril; and, second, reconstructs the dogmatic and institutional 
debates on every one of the legal rights at issue, as a means to verify which norm should prevail 
in the context, enforcing thereby their contents and leading to a consistent interpretation of the 
system of rights. Briefly, it would be a decision that would materialize the tensional but 
productive relationship between law and justice. From the previous examination, we could 
conclude that the right decision would not be the one whose arguments would lead to a political 
definition of the social effects of the consumption, even in small amount and occasionally, of the 
cannabis products, but rather the one that would grasp how adjudication is inserted into the set of 
democratic procedures in a society characterized by the principle of separation of powers. In this 
respect, the right decision would be the one that would point out that the Narcotic Act provisions 
are constitutional, for articles 2 (I), 2 (II) 2, 3 of the Basic Law are not liable to incite the judicial 
review in the subject matter brought to the court.  

 

8.4.4. The Ellwanger Case 

Finally, the Ellwanger case makes the link of the application of the conception of limited 
rationality with the context of Brazilian constitutionalism. As happened in the Crucifix and 
Cannabis cases, the question here lies in this dualism between the quasi-transcendentalism of 
justice, now grasped in its “irresolvable but productive tension” between intersubjectivity and 
différance, and the reality characterized by multiple worldviews, whose complexities and 
tensions cannot be entirely recollected and gathered, especially because every new interpretation 
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relies on shaky grounds. The Ellwanger case is particularly remarkable because it enters into the 
core of the debate on alterity, and on how methodologies, when not deployed with the concern 
with the quest for justice, on the one hand, and the consistent and enforceable character of the 
system of rights, on the other, can conceal the tensions of this debate and in truth culminate in 
arbitrary axiological points of view, transforming thereby the practice of decision-making into an 
activity that shapes the system of rights according to “broad discretionary powers”130. In fact, if 
we could observe, in this case, the use of the principle of proportionality, and particularly 
balancing, with a certain responsibility towards the propositions of a limited conception of 
rationality, even though still characterized by this need for placing the conflict in some formulas 
and pre-determined concepts, as Justice Gilmar Mendes’s opinion, there was likewise, as Justice 
Marco Aurélio’s opinion, the deployment of this seemingly “rational” structure exactly to uphold 
an axiological standpoint that, while neglecting the system of rights as it has been historically 
construed, also defended a serious position whose concern with the alterity was severely 
subverted.  

In the first chapter, we could remark this dual perspective in the deployment of the 
principle of proportionality. While both opinions revealed a clear intent to examine the question 
through the eyes of the principle of proportionality, and particularly balancing, the way they 
worked with this methodology was completely different, showing thereby that the problem lies 
much more in the posture of whom acts as a judge than, in reality, in the systematization the 
judge presents the arguments. Evidently, as we have formerly and exhaustively discussed, the 
idea that rationality comes from methods, as the principle of proportionality, and balancing in 
particular, contradicts the premises that orient the conception of limited rationality, above all the 
one that asks the judge not to reduce the complexities of the case and its features to some pre-
determined formulas and patterns, as if they expressed the “rationalization” of decision-making. 
For this reason, a judge conscious of the boundaries of reason, if she intends to deploy a general 
and abstract method, must understand that the method is there to the case and not the case is there 
merely to the method itself. A generalist and abstract purpose of “rationalization” cannot reduce 
the singularity of the case, of the context, and much less subvert those propositions of a 
conception of limited rationality as a means to justify the use of a discretionary power. If we 
recall Justice Gilmar Mendes’s and Marco Aurélio’s opinions, we could conclude that the first 
one used the method to the case, with the risks this process might carry, while the second one 
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concentrated on deploying this methodology to indeed justify a censurable axiological 
understanding that is both disconnected from the institutional history, notwithstanding that he 
attempted to motivate his opinion historically, and even more dissociated from the discussion 
about the alterity.   

Indeed, Justice Gilmar Mendes, although we could infer that he oriented his opinion to 
providing a “rational” and systematic solution for the collision of principles under his scrutiny, as 
if this structural framework could “rationalize” his opinion – contradicting, therefore, the 
conception of limited rationality -, he carefully examined the features of the case, and connected 
this factual examination with a discussion about the legal norms at stake and how they are part of 
a society marked by a pluralism of worldviews. When he carried out balancing, he remarked that 
the proportion between the persecuted goal – the preservation of the inherent values of a 
pluralistic society, the human dignity – and the burden imposed on the freedom of speech of the 
defendant would lead to the conclusion that this freedom does not embrace racial intolerance and 
the incitation to violence, especially in a democratic society131. He, accordingly, deployed the 
principle of proportionality aware of some of the propositions of a conception of limited 
rationality, except for his need to transform this debate into a proportional analysis of 
constitutional principles. The concern with the consistency of the legal system and the quest for 
the other were somehow present in his decision, which demonstrates that the problem is much 
more of a posture in decision-making than really the methodology itself.  

If we take, though, Justice Marco Aurélio’s opinion as example, we can conclude that he 
deployed the same methodology to exactly reinforce a naturalistic (in Brazil, no one cultivates 
any repulsive feeling against the Jewish community132, the “Brazilian society is [not] predisposed 
to practice discrimination against the Jewish people” 133), semantic (the restriction of legal 
principles demands “an almost literal” interpretation), originalistic (the appeal to the constitution 
Framers, whose purpose was not to create a constitution for the German, French, Italian, Polish or 
European in general), and discriminatory (there is only racism in Brazil against black people) 
argumentation. He balanced the legal principles at issue with a peculiar and censurable 
interpretation of facts by placing a naturalistic and originalist axiological point of view as 
weightier in the circumstances, relativizing consequently those principles according to a 
discretionary power. But what is more serious is that he interpreted history as a means to 

                                                
131 See the first chapter.  
132 HC 82.424-2/RS (Justice Marco Aurélio’s opinion).  
133HC 82.424-2/RS (Justice Marco Aurélio’s opinion).  
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construct a discourse of majority – which is the predisposition of Brazilian people in relation to 
Jews? – as an argument to exclude the minority from the possibility of being victims of racism. 
The crime of racism, which has a constitutional status in Brazil and is in truth an instrument to be 
used especially to defend the minority against discriminatory activities, became, insofar as 
Brazilian people have a predisposition only to discriminate certain groups, but not Jews, an 
instrument that just some individuals – the “black people” – could make use of. The question here 
is thus far from the discussion about equal treatment for all, and much more distant from a 
possible concern with asymmetric forms of care. Justice Marco Aurélio substantiated democracy 
according to a censurable interpretation of Brazilian history, naturalizing its content as if it were a 
static reality, and, even in a synchronic perspective, constructed a clear reproachable 
understanding of history by using it against the other’s otherness.  

For this reason, a judge aware of boundaries of reason would examine this question 
through a distinct perspective, one that, rather than focusing on pre-determined methods and 
formulas, would stress the dualism of law and justice to reach the right decision. By following the 
first proposition of the conception of a limited rationality, the judge’s first concern would be to 
exhaustively describe the features of the case, as well as connect it with the prima facie 
applicable norms. In this respect, she would verify that the case refers to a Habeas Corpus134 
raised by the author and editor Siegfried Ellwanger, a Brazilian resident in the state of Rio 
Grande do Sul, who was condemned to prison in virtue of the racist content of the books he wrote 
or edited. The condemnation was grounded in article 20 of the Law 7.716/89, which establishes 
that to “practice, induce or incite, by means of social communication or publication of any nature, 
the discrimination or prejudice of race, religion, ethnics, or national precedence” is a crime of 
racism, whose penalty is the confinement from two to five years. In the same way, the decision 
was also justified by equality principle (article 5, caput, of the constitution) and the incrimination 
of racism (article 5, XLII, of the constitution). She would, accordingly, examine the description 
of the lower courts about the content of those books, as a means to grasp whether their contents 
could be embraced by the principle of freedom of speech (article 5, IV, of the constitution), or 
whether they imposed a serious offense to a determined social group, in this situation, the Jewish 
community. She would verify, for instance, that many of his written or edited books were indeed 
concentrated on attacking the Jews, either through a questionable reconstruction of history or 
through an accent of possible conspiracies of the Jewish people. Books such as the Jewish or 

                                                
134 See HC 82.424-2/RS (DJ 03.19.2004)  
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German Holocaust – Behind the Lie of the Century, The Conquers of the World – The Real War 
Criminals, and the famous The Protocols of the Elders of Zion were in the list of his publications. 
On the other hand, she would verify that the defendant’s arguments were mostly directed to 
defending the freedom of speech, and the fact that his books were not racist, but instead had an 
intellectual and scientific character that the Brazilian constitution protects.  

When examining the possible collision between the freedom of speech and the equality 
principle combined with the constitutional crime of racism, the judge would not, nevertheless, 
proceed to balancing, as occurred in the STF’s original decision, especially in Justices Gilmar 
Mendes and Marco Aurélio’s opinions. Especially because she knows that there is no possibility 
of balancing an illicit practice, constitutionally defined as a crime, with the freedom of speech 
without losing both their deontological character, as if there were a more or less crime or a more 
or less constitutional right. For this reason, she would rather stress the discussion about the 
institutional development of those constitutional rights at stake, their historical implications and 
connections with the characteristics of Brazilian constitutional democracy. In this matter, the first 
concern would verify that one of the most fundamental principles of the process of 
democratization in Brazil is the freedom of speech, especially after the military regime that 
inflicted an effective censorship, with its deleterious effects,  on  Brazilian society. She would 
remark that many decisions in the distinct judicial spheres have strongly upheld the freedom of 
speech as an indispensable constitutional principle for the healthy maintenance of the sought after 
democracy, reinforcing it in distinct opportunities. But, by the same token, she would 
acknowledge that this principle, albeit its democratic relevance, has not always prevailed when in 
collision with the equality principle, particularly when the question lies in a possible 
incrimination by reason of racism. Indeed, if the freedom of speech is a fundamental 
constitutional principle for Brazilian democracy, so it is the equality principle, for it refers to the 
neeed to include the other in all the different democratic spheres of society. There is not, after all, 
democracy if individuals have denied their rights to participate and exercise their voices in 
distinct domains of Brazilian society. Furthermore, the equality principle is the one that closely 
connects with the quest for justice, with the interminable but necessary quest for the other, 
characterizing then the other side of the double bind of law.  

For this reason, she would acknowledge the boundaries of freedom of speech, when the 
discourse, even though free, is directly oriented to excluding the other, for, in this situation, the 
freedom of speech is not being exercised in favor of democracy, but rather as its contrary. If 
freedom of speech, which is a crucial instrument for democracy, is used instead to exclude the 
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other, to attack the freedom and equality of others, its exercise, in that particular circumstance, is 
not sheltered by the constitution. Especially in a society characterized by an agony to overcome 
the historical social inequalities, and, above all, a society that constitutionalized, as a basic right, 
the defense against the crime of racism, demonstrating thereby the seriousness with which 
Brazilian society treats this issue, the freedom of speech cannot signify the possibility of 
expressing any content, regardless of its discriminating nature, as if it were a guarantee of 
democracy, for the freedom of speech can be used, in fact, against democracy, against the 
possibility of including the other. A judge aware of the boundaries of reason would infer that, if it 
is to keep consistent and enforceable the system of rights, there is no more justice to the case than 
considering the freedom of speech paradoxically a condition for democracy and a risk for 
democracy, without therefore any assurances in this matter. If the risk, nonetheless, is necessary, 
even to the perfectibility of democracy, it can also be controlled, if the social practice and, 
particularly, the democratic institutions avoid practices whose immediately intent is, by all 
means, to disrupt constitutional democracy by excluding the other, as the exhaustive investigation 
of the features of this case could reveal. 

The examination of how these principles in collision are envisaged in the multiple 
institutional spheres and in their connections with a history marked by the intent to open up to the 
different is, though, complemented by the third proposition of the conception of limited 
rationality. In fact, the question here lies in how those principles can be interpreted in a way that 
they could orient Brazilian society to turning into a self-reflexive society that, while opening it to 
new possibilities in the history, demonstrates an effective sensibility to the different135. 
Heterogeneity is, after all, indispensable or, as Derrida remarks, “heterogeneity is not 
depoliticizing, it is rather the condition of politicization: it is the way of broaching the question of 
the political, of the history and genealogy of this concept, with the most concrete 
consequences”136. Insofar as an individual, therefore, acts as a means to exclude the other, which 
could certainly be done by inciting a racist practice through books, the freedom of speech is used 
against the premise of an “irresolvable but productive tension” 137 between intersubjectivity and 
différance in the quest for justice, in both the symmetrical idea of equal treatment and the 
asymmetrical aspect of the to come. By examining the particularities of the case, the content of 

                                                
135 See Milovic, Comunidade da Diferença, 131.  
136 Jacques Derrida, "Remarks on Deconstruction and Pragmatism," in Deconstruction and Pragmatism, ed. Chantal Mouffe 
(London; New York: Routeledge, 1996), 81.  
137 Honneth, “The Other of Justice: Habermas and the Ethical Challenge of Postmodernism,” 319.  
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those books and the real purpose behind those books, it is clear that the hypothesis is of the use of 
freedom of speech against the other, and hence against the quest for justice.  

The solution, accordingly, would concentrate on the dualism between law and justice, in 
order to show that either by focusing on the characteristics of Brazilian constitutionalism and its 
institutional history or by examining the boundaries of any constitutional principle with reference 
to the debate on alterity, the argument sustaining the revisionist content of those books grounded 
in the right to freedom of speech does not convince a judge conscious of the boundaries of 
reason. In fact, by, first, examining carefully the singularity of the case and all its distinct and 
relevant features, as the contents of the books and all other facts involved in this case; second, 
hermeneutically reconstructing the contents of the constitutional principles at issue, as a means to 
reinforce their authoritative character in the case, which is done by consistently interpreting them, 
both by showing the boundaries of the freedom of speech and reinforcing the appropriateness of 
the equality principle and the right against racism to the case; and, third, concentrating on the 
quest for justice as a real concern with the Other, in close connection with a reality characterized 
by the pluralism of worldviews - which, in the situation, is clearly visualized by the need to avoid 
practices that intend to exclude the other as a citizen in the democratic procedures -, the right 
decision would be the one dismissing the habeas corpus. It would consider that the appropriate 
norms, in the circumstances, which were not proportionally balanced to adapt to a particular 
context, but examined in their enforceable character, are the equality principle and the right 
against racism.  

For a judge conscious of the boundaries of reason works in the dualism between law and 
justice, the dismissal of the habeas corpus, according to the singularities of this case, is the right 
answer, and, indeed, the confirmation that her activity is, above all, not a representation of the 
interests of a prevailing ethos; it is not a political representation of the people’s will, as it 
happened, even though questionable in what refers to the interpretation of this predisposition of 
Brazilian society, in Justice Marco Aurélio’s opinion. Rather, it can, in fact, orient itself against 
majoritarian points of view, as long as the quest for the other and the reconstruction of the history 
by stressing the other are assumed as the primary concern of a responsible practice of decision-
making, one that grasps the tensional but productive relationship of intersubjectivity and 
différance in the realm of the negotiation between constitutionalism and democracy, between law 
and justice.  
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8.5. Final Words  

If the last chapter aimed at unfolding the conception of limited rationality, by revealing 
the tensional but productive tension between intersubjectivity and différance, this chapter targeted 
entering into the intricate practice of decision-making in order to reveal that the conception of 
limited rationality, as this research has been focusing on, is not merely an abstract and 
disconnected discourse from the real and vivid practices of constitutional adjudication. Indeed, by 
stressing both the impossibility of entirely recollecting and gathering the complexities of the 
reality, on the one hand, and the impossibility of thoroughly making justice, on the other, a real 
challenge sprung from this perception, which appeared as a strong message to verify how, from 
different aspects, it is possible to envisage another way to face constitutional dilemmas from case 
analysis. The three propositions that followed this analysis – first, exhaustively focus on the 
singularity of the case, not reducing then its complexities to some pre-determined formulas and 
criteria; second, hermeneutically reconstruct the institutional history, keeping thereby consistent 
and enforceable the system of rights; and, third, orient itself to affirming the alterity, to the 
“irresolvable but productive tension”138 of intersubjectivity and différance in the quest for justice 
– opened up the direct possibility to reconstruct the German and Brazilian recent constitutional 
realities, as a means to verify how, in a sense, their way to activism and the possible 
encroachment on the principle of separation of powers goes in the opposite direction of a 
conception of limited rationality.  

This chapter, for this reason, recalled the German and Brazilian constitutionalisms, and 
showed that, the more their courts provide a legal discourse resembling a political discourse, the 
less the quest for keeping consistent the system of rights turns into a serious concern, disrupting 
then the second proposition above. In the same way, while this political activism turns into a 
reality, the reduction of the complexities of the case through their submission to some pre-
determined formulas - shaping hence basic rights as though they were objective principles, and, 
as such, more adapted for this activism -, becomes a continuous practice, affecting directly the 
first proposition above. Finally, insofar as this activism relativizes the law in favor of a political 
purpose, the quest for the other, for the singularity of the other, transforms into an axiological 
substantiality that can place a general value, a majoritarian standpoint, over the individual, 
damaging hence the third proposition of the conception of limited rationality. 

                                                
138 Ibid. 
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 By the same token, through case analysis, by projecting an imaginary judge to rejudge 
those real and existent cases from Germany and Brazil, those propositions arising from the 
conception of limited rationality brought to light that it is possible, in the here and now of 
constitutional adjudication, to put into practice a discourse that is not political, for it is not 
oriented towards satisfying a majoritarian view, but is rather inherently concerned with the 
constitution, with its enforcement in every new case, for it knows that only by protecting the 
constitution it will protect the other. In the investigation of the Crucifix case, we could observe 
this perspective by verifying that the right answer is the one that points out the enforceable 
character of the state’s duty of religious and philosophical neutrality and the freedom of faith, 
whose arguments would not lead to balancing as a means to evaluate the minimum of elements of 
compulsion the children could suffer, but rather to a discourse that is really concerned with 
keeping consistent the system of rights, and, by the same token, protect the other – in the case, 
the members of a minority – from a prevailing ethos. In the Cannabis case, we could remark that 
the right answer would clearly avoid entering into the convoluted space of policy, and, for this 
purpose, would not interpret the equality principle and the principle of free development of 
personality combined with the right to freedom, as though they could embrace any theme of 
social life. Finally, in the Ellwanger case, we could conclude, within Brazilian constitutional 
culture, that the right answer would point out that the crime of racism was practiced, without this 
meaning that the judge would carry out balancing between a crime and the freedom of speech, for 
this would make them lose their deontological character.  

This chapter, therefore, ends by unfolding a conception of limited rationality to 
adjudication, one that, by emerging from the tensional but productive relationship between 
différance and intersubjectivity, reveals its potential to face constitutional dilemmas, and, in this 
respect, to confront balancing and the belief in the rationality of balancing. If balancing has 
emerged as the sign intimately related to the constitutional courts’ way to political activism, 
perhaps the problem might lie in which activism is a democratic activism. In this regard, the 
conception of limited rationality can be the sign of a practice that knows that the most democratic 
activism is the one whose actions are oriented towards the other, and, as such, as a consequence 
of its double bind, towards the law and constitution.   
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CONCLUSION  

When Bernhard Schlink suggested in his text German Constitutional Culture in 
Transition the need to rethink constitutional scholarship, one that would confront more directly 
the Bundesverfassungsgericht’s political character, releasing thereby a “significant critical 
potential”1, a relevant message appeared as instigation for this research. Indeed, after having 
concluded that the important part of German constitutional scholarship “canonizes the decisions 
of the Bundesverfassungsgericht” and “interprets these decisions, and their reasoning, as though 
they were a codified law”2, a similar perception could also be directly applied to Brazilian 
constitutional culture, and, in particular, to Brazilian constitutional scholarship. Those words 
stemming from the critical investigation of a distinct context, with a historical tradition of 
untranslatable nuances, strongly incited the perception that, albeit the singularities of both 
constitutional realities, it seemed it would be possible to outline a connection between Germany 
and Brazil. In this respect, by attempting to follow this quest for a “significant critical potential”, 
the question of rationality in decision-making came out as a stimulating theme to initiate this 
dialogue between both constitutional cultures.  

The discussion about which rationality is behind the practice of constitutional courts 
within the context of a historical movement towards political activism, and how constitutional 
scholarship aims at justifying this movement rationally, revealed many possible associations 
between these two realities, particularly by the increasing influence of German constitutionalism, 
with its reasoning and methodologies, in Brazilian constitutional life. This comparative study 
turned them into a relevant subject matter of this research, not only because of the empirical 
connections it unveiled, but mostly on account of the outcomes these empirical connections bring 
forth in the debates on rationality and the convictions and beliefs this word “reason”, within this 
background, has intensively promoted. While these convictions and beliefs were been disclosed, 
and materialized the “critical potential” as a means to reveal their insufficiencies in the realm of 
constitutional democracies, in a typical exercise of deconstruction or critical review of their own 
basis, the reconstruction of the idea of reason was being unfolded. From the attack on the 
prevailing conception of rationality behind this movement of constitutional courts towards 
political activism, and the chief methodological instrument constitutional courts deploy in this 
domain of dualism between law and politics, now reinforced by a possible rational justification – 

                                                
1 Bernhard Schlink, “German Constitutional Culture in Transition,” Cardozo Law Review 14 (1993): 735.  
2 Ibid. 
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balancing, specifically -, the conception of limited rationality gradually came out. Therefore, the 
research, which began as an investigation and critique of constitutional cultures and the 
conception of rationality originated thereof, ended by stressing a conception of limited rationality 
as a response to the indeterminacy of law within constitutional democracies.  

This research, accordingly, in order to exercise this “critical potential”, had to be both 
empirically grounded and theoretically justified. Insofar as it is from the singularities of the 
everyday practice of decision-making and from their factual historical features that the question 
of rationality originates itself not as an entity detached from the real and vivid problems of social 
life, the first unit of this investigation concentrated on initially bringing out, more as an 
instigation, three constitutional cases, two from the German Bundesverfassungsgericht (Crucifix 
case and Cannabis case) and one from the Brazilian Supremo Tribunal Federal (Ellwanger 
case), which exposed how constitutional courts deal with methodologies, particularly balancing, 
in complex circumstances of an apparent collision of constitutional principles. After the case 
analysis, the investigation oriented to examining the constitutional backgrounds of those cases, 
primarily by focusing on how history converged upon the erection of constitutional courts with 
the characteristics of a strong dualism between law and politics, and how this dualism has created 
a serious concern with the possible encroachment on the principle of separation of powers. In this 
respect, the discussion about the institutional history where the German 
Bundesverfassungsgericht (second chapter) and the Brazilian Supremo Tribunal Federal (third 
chapter) arose as “[forums] for the treatment of social and political problems”3 brought out 
relevant links between both constitutional realities. 

 First, it revealed how the increase of constitutional courts’ activism is related to the 
emergence of the intent to reestablish a constitutional democracy after an authoritarian period and 
with the discredit in the governmental and parliamentary institutions, in a context therefore where 
the constitutional court assumes this role of exercising, through decision-making, a political 
activism and the protection of society against a possible reemergence of the authoritarian past. 
Second, for the political character of their decisions increases in this reality of activism, the 
consequence is that there is the loss of consistency in the interpretation and application of the 
system of rights, now directed to resolving the present and future dilemmas of social life through 
the idea that basic rights are objective principles of a total legal order4. Third, as an attempt to 

                                                
3 Schlink, “German Constitutional Culture in Transition,” 729.  
4 See Ibid., 711-736.  
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justify methodologically this political character of constitutional adjudication, balancing, which 
appears as a suitable and efficient instrument for this activist nature of constitutional courts, 
increases as a technique of decision-making, and, with support of relevant part of constitutional 
scholarship, as we could observe in Robert Alexy’s thinking, as a rational and justificatory 
technique for this new constitutionalism. From this direct contact with both realities, hence, the 
question of rationality, and more immediately, the rationality of balancing, emerged naturally as a 
relevant subject of analysis, showing thereby that the praxis and theory are not two independent 
worlds5. 

The second unit was then, above all, a discussion about rationality, and, more specifically, 
the rationality that is behind this movement of constitutional courts towards activism. After 
having examined how constitutional courts shift to activism and to political matters, leading 
thereby to a serious concern with the possible encroachment on the principle of separation of 
powers, the question that needed to be posed was how this accent on the rationality of balancing 
copes with the tensions and complexities of constitutional democracy. In this respect, the 
immediate subject of analysis was to verify how the practice of decision-making is linked, 
particularly in those two constitutional realities at issue, with a conception of rationality that 
flows from the belief in methodologies and pre-determined concepts that could solve the most 
complex and the various dilemmas of constitutional adjudication, especially in the context of 
indeterminacy of law. Or, in other words, the belief that abstract methods and formulas are 
responsible, as long as fulfilled with arguments, for achieving the rationality, the rightness and 
even the legitimacy of the activity of decision-making.  

As a theoretical source for this investigation, given that he is one of the most influential 
and incisive defenders of the rationality of balancing, and, basically, one of the main 
representatives of this new constitutionalism we observe in Germany (with direct reflects on 
Brazil), the fourth chapter, which inaugurated the second unit, examined Robert Alexy’s 
thinking, particularly his Special Case Thesis (Sonderfallthese) and his Theory of Constitutional 
Rights (Theorie der Grundrechte). The central premises of his defense of balancing, as the idea 
that legal discourse is a special case of the general practical discourse, the characterization of 
principles as optimization requirements, or the establishment of the Weight Formula in order to 
prove how balancing can be rationally inferred, were directly discussed. But, insofar as Alexy 
sustains, against his critiques, that balancing is “not a danger for rights but, on the contrary, a 

                                                
5 See Jürgen Habermas, Nachmetaphysisches Denken: philosphische Aufsätze (Frankfurt a.M.: Suhrkamp, 1988), 41.  
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necessary means of lending them protection” 6 or that it is “not an alternative to argumentation 
but an indispensable form of rational practical discourse”7, it seemed that it was necessary to 
examine his premises and verify how metaphysical, and such, unjustified in their own basis, they 
are. The fifth chapter initiated this direct confrontation with Alexy’s premises through Jacques 
Derrida’s deconstructionism, which, as complex as his philosophy is, is also a powerful thinking 
to reveal the metaphysics embedded in Alexy’s claim to rationality, correctness and legitimacy. 
Indeed, by stressing the to come, as “a militant and interminable critique”8, that is, as a “weapon 
aimed at the enemies of democracy”9, and, as such, a weapon against the use of a discourse about 
reason that can work against the law and justice in the realm of decision-making, Derrida’s 
deconstructionism proved a valuable contribution to this research. It also launched the question of 
the necessary dualism, the double bind that occurs in the negotiation between constitutionalism 
and democracy and between law and justice, which opened up the premises to foresee the 
conception of limited rationality.  

Yet, this confrontation should also occur by introducing possible alternatives to balancing 
as more adequate responses to the indeterminacy of law. The quest for disclosing and 
undercutting metaphysics we examined through Derrida’s deconstructionism, accordingly, would 
now gain different contours, and a more direct visualization in the practice of decision-making. A 
distinct but complementary language would add a very robust perception of how problematic 
Alexy’s defense of balancing might be, and how troublesome the consequences of the 
deployment of balancing in the reality are for constitutional democracy. In this respect, the sixth 
chapter provided this critical analysis by focusing on Habermas’s proceduralism, from which we 
discussed Klaus Günther’s and Ronald Dworkin’s viewpoints in the question of decision-making. 
There, we could explore the construction of a postmetaphysical thinking clearly concerned with 
the consistency of the legal system and with the inclusion of the other, in a dialectical movement 
whereby the tension between facts and norms unveils itself. While exposing the fragilities of 
Alexy’s standpoint, it gradually opened up, in a similar fashion as that which occurred from 
Derrida’s deconstructionism in the fifth chapter, the grounds for grasping the conception of 
limited rationality.  

                                                
6 Robert Alexy, “Constitutional Rights, Balancing, and Rationality,” Ratio Juris 16, no. 2 (June 2003): 131.  
7 Ibid. 
8 Jacques Derrida, Rogues: Two Essays on Reason (Stanford, CA: Stanford University Press, 2005), 86.  
9 Ibid. 
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The message for the third unit immediately arose as a consequence of the debates taken 
place in the second unit. The question that remained was how, from Derrida’s deconstructionism 
and Habermas’s proceduralism, we could foresee a conception of limited rationality that could 
serve as a relevant counterargument for this incessant defense of the rationality of balancing, and, 
more emphatically, for the very characteristics of this new constitutionalism flowing from the 
historical and effective practice of the German and Brazilian constitutional courts. If the second 
unit proved that Alexy’s theory sustaining the rationality of balancing, indeed presented as a 
viable justification for this constitutional courts’ way to activism, is metaphysical and can yield 
problematic effects when operated in reality, it did so by confronting it with the characteristics 
that gradually shaped the conception of limited rationality. In this regard, it demonstrated that, 
either because it reduces the complexities and tensions that characterize constitutional 
democracies, whose content is continuously hermeneutically reconstructed in inevitable shaky 
foundations, or because it does not place, as its primary concern and as counterpart of the quest 
for a consistent system of rights, the quest for the other, the deployment of balancing goes in the 
opposite direction of the characteristics from where the conception of limited rationality unveils 
itself.  

The last two chapters of this research aimed at entering more directly into this debate on 
the conception of limited rationality. First, the question was how to investigate this theme in the 
grounds of a constitutional democracy characterized by multiple worldviews and by the quest for, 
as a continuous challenge, including the other. The seventh chapter, which introduced the third 
unit, had the purpose to unfold, from the relevant conclusions already outlined in the previous 
chapters, this conception of limited rationality. In this respect, while the very complexity of 
history and its tensions shaped the first challenge of this rationality, incapable of entirely 
recollecting and gathering all its features, either through the accent on Derrida’s iterability or 
Habermas’s self-correcting learning process, the question of the other came out as the most 
intricate subject matter in a possible dialogue between both authors. In this double bind of 
constitutionalism and democracy, as well as of law and justice, the question of the other turned 
into a primary concern, as long as, without the quest for the other, there is no law, and thus 
institutional history, the system of rights loses in consistency. Therefore, because this aspect – the 
loss of consistency – is intimately related with the previous debate on balancing (second unit) and 
on constitutional courts’ way to activism (first unit), it was necessary to further investigate which 
alterity is the one that more adequately corresponds with the characteristics of constitutional 
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democracy, and thus with constitutional adjudication. It was necessary to place side-by-side 
intersubjectivity and différance.  

As a conclusion to a possible dialogue between these two perspectives of justice, the 
symmetrical equal concern and respect of Habermas’s intersubjectivity and Derrida’s 
asymmetrical justice to come, the question of the other turned into a discussion about the 
“irresolvable but productive tension”10 between intersubjectivity and différance, as a means to 
expose that constitutional democracy learns from the perception itself of the limits of reason and 
vice-versa. In this matter, the sought after possibility of thinking of a “new self-reflexive 
community of différance”11 became a primary account for a new posture in relation to the alterity, 
one that intends to here and now thematize and problematize in practice the search for the other. 
This is where the connection with constitutional adjudication appears, as an instrument to 
operationalize, in reality, the quest for the other. The eighth and last chapter aimed at entering 
into this complex extension of the debate on democracy to decision-making, and, more 
specifically, reveal how it is possible to visualize the conception of limited rationality, initially, in 
the critical reconstruction of German and Brazilian constitutionalisms, in order to expose how the 
movement towards the exercise of politics in constitutional adjudication is problematic in a 
society that targets preserving, as one of its main guarantees, the principle of separation of 
powers, and, above all, the counter-majoritarian protection that constitutional adjudication may 
represent in reality. When this analysis directed to cases, we could see that that another practice 
of decision-making is possible, one that centers carefully on the singularity of the case, 
hermeneutically reconstructs its contents by acknowledging the consistent and enforceable 
character of the system of rights, and, finally, is intimately concerned with the quest for the other.  

The connection of the empirical world with the conception of limited rationality appeared 
thus as a final message, one that might point out this “new self-reflexive community of 
différance”12. If it is possible to achieve it, it might be best to recall the Derridian words, that “for 
an event to take place, for an event to be possible, it must be, as event, as invention, the coming 
of the impossible”13. But likewise it might be best to see that all this debate indicates that the 
tensional but productive relationship between intersubjectivity and différance is indeed a 

                                                
10 Axel Honneth, "The Other of Justice: Habermas and the Ethical Challenge of Postmodernism," in The Cambridge Companion 
to Habermas, ed. Stephen K White (Cambridge: Cambridge University Press, 1995), 319.  
11 Miroslav Milovic, Comunidade da Diferença (Ijuí, RS; Rio de Janeiro: Unijuí; Relume Dumará, 2004), 132, translation mine.  
12 Ibid, translation mine  
13 Jacques Derrida, “As If It Were Possible,” in Negotiations: Interventions and Interviews, 1971-2001 (Stanford, CA: Stanford 
University Press, 2002), 361.  
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resolution as a non-resolution that makes this here and now of the other even more urgent. It is, 
by the same reason, the perception that Schlink’s words towards constructing a “significant 
critical potential”14 in constitutional scholarship translates into an incessant revision of our beliefs 
and practices. This is the reason why this research should end by remembering Theodor Adorno, 
when he remarked that “the greatness of Freud [consisted] in that, like all great bourgeois, he left 
standing undissolved such contradictions and disdained the assertion of pretended harmony 
where the thing itself is contradictory. He revealed the contradictory character of social reality”15. 
In the same way, the greatness of the conception of limited rationality is that it leaves standing 
undissolved its contradictions and does not attempt to provide insuperable truths16.   

 

                                                
14 Schlink, “German Constitutional Culture in Transition,” 735.  
15 Theodor W. Adorno, Die revidierte Psychoanalyze, Vol. 8, in Gesammelte Werke (Frankfurt a.M: Suhrkamp, 1972).  
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Baixar livros de Literatura Infantil
Baixar livros de Matemática
Baixar livros de Medicina
Baixar livros de Medicina Veterinária
Baixar livros de Meio Ambiente
Baixar livros de Meteorologia
Baixar Monografias e TCC
Baixar livros Multidisciplinar
Baixar livros de Música
Baixar livros de Psicologia
Baixar livros de Química
Baixar livros de Saúde Coletiva
Baixar livros de Serviço Social
Baixar livros de Sociologia
Baixar livros de Teologia
Baixar livros de Trabalho
Baixar livros de Turismo
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